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STATEMENT OF QUESTIONS PRESENTED 
1. Does Section 8(b)(7)(C) of the National Labor Rela- 
tions Act prohibit picketing for recognition by a union 
which represents a majority of the employees? 


2. If the answer to Question No. 1 is ‘‘yes’’, is Section 
8(b)(7)(C) to that extent unconstitutional under the First 
and Fifth Amendments? 


3. Whether, in the circumstances of this case, the Board 
properly rejected petitioner’s contention that its picketing 
was not forbidden by Section 8(b)(7)(C) because engaged 
in to protect unfair labor practices committed by the com- 
pany, including failure to recognize the union. 


4. If the answer to Question No. 3 is ‘‘yes’’, is Section 
8(b)(7)(C) to that extent unconstitutional under the First 
and Fifth Amendments? 


' 5. Does a union violate Section 8(b)(7)(C) by picketing 
for recognition for more than 30 days, where the picketing 
commenced after the employer filed a representation peti- 
tion and continued after he withdrew such petition prior to 
the holding of an election? 


6. Is the Board’s Order valid and proper? 
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JURISDICTIONAL STATEMENT 


This case is before the Court on a petition to review 
and set aside a final order of the National Labor Relations 
Board. The Court has jurisdiction under Section 10(f) of 
the National Labor Relations Act, as amended, Act of June 
23, 1947, 61 Stat. 136, 29 U.S.C. § 151, et seq., hereafter re- 
ferred to as ‘‘the Act.”” In its answer to the petition for 
review, the Board has cross-petitioned for enforcement of 
its order. With respect to the cross-petition, the Court 
has jurisdiction under Section 10(e) of the Act. 


The Board’s decision and order are reported in 137 
NLEB No. 49 (JA 31-37). 


STATEMENT OF THE CASE 

L THE FACTUAL BACKGROUND 

In February, 1959 the employees of Greenfield Printing 
and Publishing Company sought out Dayton Local 57 of 
the International Typographical Union (AFL-CIO), in 
order to obtain the benefits of unionization. (JA 10; 63, 68, 
69). By mid-March thirty-five of the employees in the 
Company ’s mechanical department (production and main- 
tenance employees) had become members of Local 57 (JA 
10: 73, 7476). The Local sought the assistance of the 
International Union for the purpose of dealing with the 
Company, and Robert Ameln, an International Representa- 
tive, was assigned to assist the Local (JA 10; 70). Ameln 
ealled at the Company’s office on March 20, 1959, met with 
Mr. Moon, President of the Company, and advised him that 
the Union represented a majority of the Company’s em- 
ployees and would like to meet with the Company for the 
purpose of negotiating a collective bargaining agreement 
(JA 11; 70-72). Ameln presented Moon with two letters 
at this time; one containing an explanation of the ITU’s 
non-compliance status under former Sections 9(f), (g), and 
(h) of the Act, and advising the Company of its legal obli- 
gation to bargain with Local 57 (hereafter referred to as 
the ‘‘union’’)? despite its non-compliance status; the other 
stating the majority status of the union and proposing a 
meeting on April 2, 1959 to begin negotiations (JA 11; 78- 
$2). He offered to prove the union’s majority in an election 


2 Wherever in a series of references a semicolon appears, references preceding 
the semicolon are to the evidentiary findings of the Trial Examiner which were 
adopted by the Board (JA 31); references after the semicolon are to the 
supporting evidence. 

? Although both Local 57 and the International were respondents before the 
Board, and are petitioners here, Local 57 was the employees’ chosen bargain- 
ing representative, on whose behalf the demand to bargain was made. See, 
¢.g4 JA 7% 84. Any action by the union representatives and its members was 
on behalf of Local 57, and for the sake of accuracy we shall refer to it as 
action of the ‘‘union’’. We shall refer to the parent International Typographi- 
eal Union as the International. However, in order to narrow the issues to the 
substantive issues of general importance presented by this case, we have chosen 
not to challenge here the Board’s finding that the International was respon- 
sible jointly with Local 57. 
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conducted by a local citizen of the company’s choice, includ- 
ing its attorney. (JA 11; 57, 70-72). Ameln requested 
that the parties meet to negotiate a contract on April 2. 
Moon refused and on March 27 wrote Ameln that the com- 
pany had filed an RM petition with the NLRB and that it 
would not be ‘‘appropriate’’ to hold the meeting of April 2. 
“The proper procedure,’’? Moon ’s letter concluded, ‘‘is to 
await the outcome of the Board’s proceedings.’? (JA 12; 
82-83). The Company’s refusal to bargain with the Union 
was not based on a good faith doubt of the Union’s majority 
status (which was never challenged) but on the position 
that no obligation to bargain with the Union existed in the 
absence of a Board certification of the Union. (JA 14-15; 
56, 76). 


From the outset the company had been hostile to the 
organizational aspirations of its employees. On March 5 
Moon sent a letter to all employees explaining why the 
company did not want a union in the plant (JA 10). Sub- 
sequently,* the company held a meeting of a group of em- 


ployees, whom it termed ‘supervisors and others who 
could possibly be moved into a supervisory position’ 
(G. C. Ex. No. 3, JA 76), of whom at least five were, as the 
Examiner later found, ‘‘rank-and-file nonsupervisory em- 
ployees”’ (JA 11). Moon instructed the group ‘‘1. get out 
of the union if you are in and 2. don’t encourage or assist 


or discourage union activities on the part of employees.’ 
(JA 11; 78). The company expressed its policy as being 
that “we would have to bargain with a certified union.”’ 
(JA 15, n. 7; 76, emphasis in company’s own minutes). 


After the March 20 meeting representatives of the union 
repeatedly called upon Moon to urge him to bargain with 
the chosen representative of his employees, but were con- 
sistently rebuffed. Faced with the adamant refusal of 
their employer to bargain with their Union, the union mem- 


® The findings and record are unclear whether this meeting was held on March 
6, the day following the letter, or on March 31, after Ameln had requested 
recognition on behalf of the union and the company filed its RM petition. 
(See JA 10, n. 3; 55, 66, 76.) 
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bers held a meeting on the night of April 14, 1959 and took 
a seeret ballot strike vote. The result was thirty-one in 
favor of a strike, with four opposed. (JA 13; 64). The 
union informed Moon of the vote and again asked him to 
meet and bargain with the union. (JA 13; 45) He again 
refused, and at noon on April 15, 1959, thirty-one of the 
company’s production employees went on strike. That 
strike. and peaceful picketing in its support, continued to 
the time of the hearing. As the Board expressly observed, 
the company has adhered to its refusal to bargain despite 
repeated invitations. (JA 33).* The union has also dis- 
tributed leaflets and messages to the community of Green- 
field explaining its position and seeking to enlist support 
in the strike. (JA 14; 86-94). 


The “RM” petition filed by the Company (JA 95) was 
processed by the Board. A hearing was held on April 17, 
1959, and on May 18, 1959 the Board issued a decision 
directing that an election be held. (JA 97-99). The Com- 
pany then filed a request to withdraw the petition (JA 99), 


and by Board Order, dated June 4, 1959 (JA 100), the 
request for withdrawal was granted. (JA 12-13). 


IL PROCEEDINGS BEFORE THE BOARD 
A. Intermediate Report 


On November 14, the 1959 amendments to the Act, includ- 
ing Section S(b)(7) came into effect. In April 1960 the 
employer, Greenfield, filed separate charges against Local 
57 and the International alleging that the continued picket- 
ing violated Section 8(b)(7)(C) of the Act as amended, 
and on April 28, 1960 the General Counsel issued the com- 
plaint which is the basis of this proceeding. (JA 2-5). On 
the basis of the testimony and documentary evidence the 


“In fact, the picketing continues to this day, the Federal District Court in 
Ohio having vacated a $10 (1) injunction which had for 2 years limited the 
vnion to informational picketing pursuant to the second proviso, Section 
8(b)(7)(C). See Getreu v. ITU, 205 F. Supp. 931 (S.D. Ohio, 1962). The 
original injunction was entered under a settlement between counsel for the 
Board and the union and no opinion was written by the District Court. 


0) 


Examiner made factual findings as stated above. (JA 10- 
14). He then summarized these as follows: 


“The Charging Party, when confronted with the 
several requests for recognition and bargaining by the 
Union representing the voluntary choice of the major- 
ity of its employees between March 20, 1959 and April 
15, 1959, as well as thereafter, refused said request 
on the ground that it was required by law to bargain 
only with a certified union. As a result of the Charg- 
ing Party’s refusal to grant such recognition and bar- 
gaining, a majority of the Company’s employees, went 
on strike on April 15, 1959 and continuously picketed 
the Company thereafter to the date of the hearing in 
order to secure recognition and bargaining.”’ (JA 14- 
15, footnotes omitted). 


The Examiner correctly outlined the position of the 
parties: The General Counsel and the charging party con- 
tended that the Act should be construed literally so that 
the picketing for more than 30 days by an uncertified union 
without a certification petition being filed would establish 
the violation. (JA 17) The Union (aside from relying on 
the employer’s ‘‘RM”’ petition) urged that the Act does 
not prohibit picketing by a union which is entitled to rec- 
ognition as a matter of law because it represents a major- 
ity of the employees, nor does it reach picketing in response 
to the unfair labor practices of the employer. (JA 18-19) 

The Examiner determined that the unions’ position on 
both these issues was correct and recommended dismissal 
of the complaint. The Examiner first noted that the Board 
and the courts generally have rejected a literal application 
of the Act, and have frequently found it necessary to 
examine the specific intent of Congress to accommodate 
seemingly inconsistent policies. He found an irreconcil- 
able conflict between Section 8 (b) (7) if read literally and 
Section 13, which required a similar accommodation. <Ac- 
cordingly, he undertook an exhaustive analvsis of the leg- 
islative history. (JA 20-27). 


The Examiner expressed his conclusions from this history 
as follows: 
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“In order, therefore, to express the idea of blackmail 
picketing by a minority union, an idea first introduced 
into the debates by Representative Landrum, the 
amendment as passed uses the phrase ‘forcing or re- 
quiring’ an employer or the employees. This phrase 
exemplities the racketeering aspects of the minority 
union picket line and, thus, the revelations of the Mc- 
Clellan committee which Congress sought to eradicate 
by this amendment. 

“Tf there is anything sure, it is that the picket line in 
the instant case was not a case of blackmail picketing. 
It was a picket line agreed upon and participated in 
by a majority of the Charging Party’s employees to 
protest the unfair labor practices of the Charging 
Party in refusing to recognize and bargain with the 
majority representative of its employees as required 
by the Act. As the picket line in the instant case is 
not blackmail picketing, it is not the type of picketing 
sought to be eradicated by Section 8(b (7)(C) of the 
Act. and, therefore. the undersigned must find that 
the type of picket line here was not made illegal by 
Section $(b)(7)(C) of the Act.”? (JA 27). 


With respect to the legality of picketing to protest the 
employers’ unfair labor practices the Examiner quoted 
Senators Morse and Goldwater and Representative Griffin 
to show express disclaimers of any intention to prohibit 
unfair labor practice strikes or picketing in support of such 
strikes. (JA 27-29). Additionally, the Examiner relied on 
the rule of construction laid down by the Supreme Court 
in Mastro Plastics Corp. v. Labor Board, 350 U.S. 270: 


“In the Mastro Plastics case, supra, the Court set forth 
the means by which Congress could have, if it had so 
desired, limited the rights of employees to protest the 
unfair labor practices of their employer when it said: 


... in the face of the affirmative emphasis that is 
placed by the Act upon freedom of concerted action 
and freedom of choice of representatives, any limi- 
tation on the employees’ right to strike against vio- 
lation of Section 7 and 8(a), protecting those free- 
doms must be more explicit and clear than it is here 
in order to restrict them at the very time they may 
most be needed. [350 U.S. at 287] 
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‘The record shows that the supporters of the bill 
were aware of the established practice which dis- 
tinguished between the effect on employees of engag- 
ing in economic strikes and that of engaging in un- 
fair labor practice strikes. If Congress had wanted 
to modify that practice, it could have readily done 
so by a specific provision. Congress cannot fairly 
be said to have made such an intrusion on employees 
rights, and petitioners claim, without some more 
explicit expression of its purpose to do so than ap- 
pears here.’ ’’ (JA 29-30, Trial Examiner’s empha- 
sis.) 


B. The Board’s Decision and Order 


On May 29, 1962 the Board issued the decision and order 
under review here, holding, contrary to the Trial Exam- 
iner, that the unions had violated Section 8(b)(7)(C). In 
an opinion signed by three members,’ the Board adopted 
the Examiner’s evidentiary findings (JA 31), and expressly 
found that the union represented the majority of the com- 
pany’s production and maintenance emplovees at the time 
the strike and picketing began. (JA 32). On the principal 
issue of the case it did not discuss the Intermediate Report 
or the elaborate briefs filed by the parties. Its complete 
statement on these issues was as follows: 


“The principal contentions raised by the Respondents 
are that although the picketing had an object of rec- 
ognition, the majority status of the Union and the 
Company’s unfair labor practices protect the picketing 
and constitute defenses to Section 8(b)(7)(C). The 
contentions are without merit for the reasons de- 
lineated by us in Blinne.”’ [C. A. Blinne Construction 
Company, 135 NLRB No. 121, 49 LRRM 1638) 


In Blinne the Board had held that Section 8(b)(7)(C) is 
not limited to picketing by a minority union. It had held 
further that a union which was protesting an employer’s 
unfair labor practice other than a refusal to bargain (for 
example, discriminatory discharge of union members) is 


® Members Rodgers and Leedom concurred separately in the result, citing 
their separate opinion in C. 4. Blinne Construction Co., infra, and their dissent 
in Charlton Press, infra. 
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nonetheless required to file a representation petition in 
order to be permitted to picket for recognition. The Board 
held further that the filing of such a petition is unnecessary 
to validate picketing if the union filed a “meritorious 
refusal to bargain charge’’: but if the General Counsel 
determines not to issue a complaint on the basis of the 
charge the picketing will be held to violate 8(b)(7)(C), and 
cannot be made lawful by the filing of a representation 
petition immediately after the dismissal of the charge by 
the General Counsel.* 


The Board found that the employer’s ‘‘RM”’’ petition 
(G.C. Ex. 13, JA 95) did not affect the result: 


“‘Nor do we accept the Respondent’s claim that the 
Company’s RM petition, which was both filed and 
withdrawn before the effective date of Section 8(b) 
(7)(C), satisfies the requirements of that Section. 
The Union took no part in the representation proceed- 
ing before the Board, and did not raise an objection 
to the Company’s motion to withdraw its petition. In 
view thereof, and particularly because there was no 


petition pending at any time after the effective date 
of this Section of the Act, we cannot consider the pre- 
viously withdrawn RM petition as satisfaction of an 
affirmative requirement of the Section.’’ (JA 32-33) 


The Board also distinguished its own decision in Charl- 
ton Press. Inc., 135 NLRB No. 123, 49 LRRM 1650, which 
had been decided together with Blinne. (JA 33). 


The Board’s order required the unions to ‘‘cease and 
desist from picketing or causing to be picketed The Green- 
field Printing and Publishing Co., where an object thereof 
is forcing or requiring said employer to recognize or bar- 
gain with them as the representative of the Company’s 
employees, in violation of Section 8(b)(7)(C) of the Act.” 
(JA 34) 


©The Board’s reasoning in support of this position and its implications are 
discussed in the argument, pp. 41 to 50, infra. 
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STATUTORY AND CONSTITUTIONAL PROVISIONS 
INVOLVED 
This case involves Sections 7, 8(a) (1), 8(a) (5), 8(b) (7), 
9(a), 9(c), and 13 of the Act; and the First and Fifth 
Amendments to the United States Constitution. They are 
set forth in pertinent part in Appendix A, infra. 


STATEMENT OF POINTS 


I. The picketing did not violate Section 8(b)(7)(C) be- 
cause the union represented a majority of the employees. 


Il. The picketing did not violate Section 8(b)(7)(C) 
because the union was protesting the employer’s unfair 
labor practices. 


Ill. The union did not picket ‘‘without a petition under 
Section 9(c) being filed.”’ 


IV. As interpreted by the Board, the Act would violate 
the First and Fifth Amendments. 


V. The Board’s Order is improper. 


SUMMARY OF ARGUMENT 
I 


A majority of Greenfield’s employees voluntarily chose 
the union as their bargaining representative. Section 9(a) 
of the Act provides that representatives so chosen “shall 
be the exclusive representative of all the employees.’’ Con- 
gress, in enacting Section 8(b)(7)(C), did not intend to 
regulate recognition picketing by the statutory repre- 
sentative. 


The legislative history of Section 8(b)(7)(C) leaves no 
doubt that the purpose of this provision is to prohibit 
unions from using recognition or organizational picketing 
to coerce employees into unions or union representation 
against their will. It is nowhere stated that any purpose 
of that section is to deprive a union which is the choice of 
the majority of the employees of the right to picket to com- 
pel the recognition to which it is entitled by law. On the 
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contrary, such intention was expressly disavowed by the 
proponents of the bill. 


Senator McClellan, whose committee had conducted the 
investigation which created the impetus for this legislation, 
himself stated: 


“The conditions which exist need remedying. I do not 
want to deny the workers their rights when a majority 
of them want a union. * * * I am opposed to blackmail 
picketing. I am opposed to shakedown picketing. I 
am opposed to top-down organization. The only way 
such conditions will be corrected is by law.’’ 105 Cong. 
Ree. 6655, 2 Legislative History of the Labor-Manage- 
ment Report and Disclosure Act of 1959 (Gov’t Print- 
ing Office, 1959) 1182. (Hereafter cited as Leg. Hist.) 


Since their position ultimately prevailed, the minority 
views of Senators Goldwater and Dirksen, objecting to 
the Senate Labor Committee’s bill because it contained no 
provision dealing with organizational picketing, are par- 
ticularly significant. They make clear that their alternate 
proposal intended no interference with the rights of em- 
ployees who voluntarily joined unions or chose them as their 
bargaining representative: 


“The Taft-Hartley Act guarantees to employees the 
right to form or join labor unions, and, in complete 
freedom, to select unions to represent them for the 
purposes of collective bargaining. It also guarantees 
employees the right to refrain from engaging in these 
activities or from exercising their rights and protects 
them against restraint or coercion by either an em- 
ployer or a labor union in the enjoyment of these guar- 
antees. Neither the committee bill, nor any of other 
proposal before the Congress, is designed to destroy 
or weaken these rights. To the contrary, all of the 
proposed legislation purports to strengthen and help 
enforce these rights.’’? 1 Leg. Hist. 470 (emphasis in 
original). 


This position was further confirmed by numerous state- 
ments on the floor of the Senate. 


The debates in the House were to the same effect. The 
discussion centered on whether the Landrum-Griffin bill, 


11 


which contained the predecessor to Section 8(b)(7)(C), 
should be substituted for the bill reported out by the House 
Education and Labor Committee which contained no pro- 
vision regulating recognition picketing. The analysis of 
the Landrum-Griffin bill by its sponsors stated that its 
intent was to ‘‘prohibit blackmail recognition picketing by 
unions which do not represent the employees.”’ Repre- 
sentative Landrum cited examples where, 


“The union puts up a picket line in order to force 
recognition, to compel the employees to join against 
their will.”? 105 Cong. Rec. 14343, 2 Leg. Hist. 1518 


and then said his proposed bill would deal with “this prob- 
lem ... the overwhelming problem of blackmail organiza- 
tional picketing.’’ Jbid. Many representatives stated on 
the floor that they wanted to forbid ‘‘blackmail”’ minority 
picketing and “organizing from the top.’’ In one of these 
statements Representative Riehlman contrasted such con- 
duct with majority picketing: ‘‘There is little difference of 
opinion among us over the propriety of picketing a plant 
when the law requires the employer to recognize another 
union.’? 105 Cong. Rec. 15687, 2 Leg. Hist. 1630. 


The background and purpose of the legislation militate 
emphatically against a construction of Section $(b)(7)(C) 
extending its prohibitions to picketing where the employer 
is under a legal obligation to recognize a picketing union. 
Nevertheless, the Board, following its decision in C. A. 
Blinne Construction Co., 135 NLRB No. 121, 49 LRRM 
1638, held here that the Act does apply to picketing by a 
majority union, The Blinne opinion conceded that Con- 
gress “‘was primarily concerned with ‘blackmail picketing” 
where the picketing union represented none or few of the 
employees * * *”’ (slip op. p. 11). The Board, although 
disparaging “a mechanical reading of statutory terms and 
involved legislative enactments” leaned heavily on the 
“explicit language” of Section S(b)(7), particularly its 
reference to ‘‘currently certified’’ unions. This phrase, 
however, serves other functions than to deny picketing 
rights to non- sertified majority unions, and it is unlikely 


12 


that it was deliberately inserted to achieve a result which 
the sponsors openly disavowed. 


The Board also claims that its ‘construction is con- 
sonant with the underlying statutory scheme which is to 
resolve disputed issues of majority status, whenever pos- 
sible, by the machinery of a Board election.” We deny 
that this is the ‘tscheme"’ of the statute. “Section 9(a), 
which deals expressly with employee representation, says 
nothing as to how the employees’ representative shall be 
chosen. * * * It does not make it a condition that the rep- 
resentative * * * shall be certified by the Board or even be 
eligible for such certification.” United Mine Workers v. 
Arkansas Oak Flooring, 351 U.S. 62, 71-72. The 1959 
amendments did not change Section 9(a). Indeed, Section 
$(b) (7) (A) extends to non-certified incumbent unions pro- 
tection against picketing by rival unions which had previ- 
ously been enjoyed only by certified unions. Compare Sec- 
tion S(b)(4)(C). Moreover, there are numerous alterna- 
tive ways by which a union may demonstrate the existence 
of its majority. This fact has been recognized since the 
early days of the Wagner Act and even after the Blinne 
decision. See, e.g.. Oak Flooring Co., supra, 351 US. at 
72. n. S and eases cited; Rocky Mountain Phosphates, Inc., 
138 NLRB No. 35, 51 LRRM 1019 (Aug. 27, 1962). These 
decisions teach that the difficulties which the Blinne opin- 
ion claims inhere in such alternate procedures are entirely 
imaginary. Where the union’s majority status can be other- 
wise established to the satisfaction of the parties, only delay 
and litigation are fostered by requiring resort to the Board. 
The Board’s further assertion that ‘‘majority unions will 
presumably not be prejudiced”’ by such a requirement over- 
looks the fact, well known to labor and management, that 
Board proceedings are often lengthy, thus denying the 
union and the employees the benefits of collective bargain- 
ing in the interim. In the absence of specific prohibitions 
such meager policy considerations cannot justify the re- 
striction of traditional economic weapons on the part of 
unions. Labor Board v. Insurance Agents, 361 U.S. 477, 
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498; Labor Board v. Drivers Local Union, 362 U.S. 274, 
282-283. 


Thus, there is nothing to support the Board’s position 
but the stark literalism which the Board itself disclaims, 
and from which it departs on the second major issue de- 
cided in Blinne, and on the issue raised by the RM petition 
in this case. The courts have consistently avoided an ap- 
proach to statutory interpretation which blinds itself to 
all evidence of Congressional intent outside the text itself. 


The Board’s construction must be rejected also because 
of the principle that ‘‘a statute should be interpreted, if 
fairly possible, in such a way as to free it from not insub- 
stantial constitutional doubts.”’ Lynch v. Overholser, 369 
U.S. 705, 711. In Fruit and Vegetable Packers Local v. 
N.L.R.B., 308 F. 2d 311, 315-317 (App. D.C., June 7, 1962) 
the Court applied this principle to avoid constitutional 
difficulties of another Board interpretation of Landrum- 
Griffin which would have outlawed peaceful picketing. 
‘Problems arise under the First Amendment whenever 
picketing is restrained’”’ id. at 316. In Teamsters Union 
v. Vogt, 354 U.S. 284 the court concluded from a review of 
constitutional decisions limiting Thornhill v. Alabama, 310 
U.S. 88 that these 


“established a broad field in which a State, in enforcing 
some public policy, whether of its criminal or its civil 
law, and whether ‘announced by its legislature or its 
courts, could constitutionally enjoin peaceful picketing 
aimed at preventing effectuation of that licy.”” 
Teamsters Union v. Vogt, Inc., 354 U.S. 284, 293. 


The public policy sought to be effectuated by Section 8(b) 
(7)(C) is the same as that involved in the Vogt case—the 
protection of employees against being required to join a 
union contrary to their will. There is no ‘public policy” 
that employers not bargain with the majority representa- 
tive of their employees. 


The distinction between picketing by minority unions 
and majority unions thus coincides precisely with the de- 


14 


marcation between picketing which may constitutionally be 
forbidden and that which is constitutionally protected. 
Our construction also gives proper heed to Section 13 of 
the Act which requires that any doubts be resolved in favor 
of an interpretation which safeguards the right to strike. 
Most important, however, it gives effect to the intention of 
the legislators responsible for Section 8(b)(7)(C). They 
said that they were regulating picketing by minority unions 
to coerce employees into joining unions. They denied that 
they were regulating picketing by majority unions which 
were entitled to recognition. They should be taken at 
their word. 
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The picketing in this case is lawful for the additional 
reason that the purpose was to protest the employer’s un- 
fair labor practice in refusing to recognize the union. Yet 
the Board, again in reliance on Blinne, held this picketing to 
be illegal. To read this meaning into the words of Section 
S(b) (7) (C) is to suggest that the Congress intended to give 
persons who, as in this case, have been found to violate the 
law a protection against their own wrong-doing; to relieve 
them of the inconvenience of a picket line designed to rem- 
edy those wrongs; to eliminate the sole weapon available to 
those employees to protest the wrongful aggression against 
them; to deprive the union of its status as representative if 
its majority has been dissipated through the wrongful and 
illegal action of the employers. 


The legislative history shows that Congress had no such 
intention. In the minority report in the Senate, referred to 
earlier, Senators Goldwater and Dirksen said of the charge 
that their proposal (much like 8(b)(7)) would prohibit 
picketing in a situation closely parallel to that here: 


“This is simply not so. The union could picket to 
force the employer to remedy the unfair labor prac- 
tice by reinstating and providing back pay to the dis- 
chargees.’’ 1 Leg. Hist. 473. 


Senator Morse was one of the Senate conferees on the 
bill which eventually was enacted. He stated, without 
challenge or contradiction, 


“‘The House conferees insisted that a picket line pro- 
testing unfair labor practices would not be a violation 
of the anti-picketing provisions of their bill.’’ 105 
Con. Ree. 17885, 2 Leg. Hist. 1429. 


And this assurance was made double sure by the con- 
ferees. See Major Changes Made in Griffin-Landrum Bill 
by Conference Committee, 105. Cong. Rec. 18133, 2 Leg. 
Hist. 1720. 


Mastro Plastics Corp. v. Labor Board, 350 U.S. 270, con- 
trols the present question. That case recognized the special 
protected status of unfair labor practice strikers and held 
that § 8(d) of the Taft-Hartley Act did not prohibit unfair 
labor practice strikes even in the sixty-day period in which 
strikes were prohibited by that section. The Court re- 
fused to give that section a construction which would lead 
to incongruous and inequitable results. The Court de- 
clared that it would be inequitable to deny employees the 
right to strike against unfair labor practices aimed at 
their representative at a time when they particularly 
needed the services of that representative. This need is 
especially acute when as in this case, the employees are 
first seeking recognition. The Court rejected arguments, 
not available here, from the language and legislative his- 
tory of Section 8(d). Additionally, it laid down a rule of 
construction by which any statute purporting to limit the 
right to engage in unfair labor practice strikes must be 
measured: 


«| |. im the face of the affirmative emphasis that is 
placed by the Act upon freedom of concerted action 
and freedom of choice of representatives, any limita- 
tion on the employees’ right to strike against viola- 
tions of §§ 7 and S(a), protecting those freedoms must 
be more explicit and clear than it is here in order to 
restrict them at the very time they may most be 
needed.” 350 U.S. 270 at 287 (Emphasis supplied) 
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And the Court made quite clear what Congress had to 
do in order to achieve the result argued for by the Board 
here: 

“The record shows that the supporters of the bill were 
aware of the established practice which distinguished 
between the effect on employees of engaging in eco- 
nomic strikes and that of engaging in unfair labor 
practice strikes. If Congress had wanted to modify 
that practice, it could have readily done so by specific 
provision, Congress cannot fairly be said to have 
made such an intrusion on employees’ rights, as peti- 
tioners claim, without some more explicit expression 
of its purpose to do so than appears here.’? (Emphasis 
supplied) Jd. at 288-89. 


This decision was presumably before Congress when it 
enacted Section $(b)(7)(C). Cary v. Curtis, 3 How. (U.S.) 
236, 240. Since Congress did not enact a “specific provi- 
sion” regulating unfair labor practice strikes, it must be 
concluded that it did not intend to achieve such a result. 


The Board’s holding in Blinne that unfair labor prac- 
tice picketing is nevertheless subject to regulation under 
Section $(b) (7)(C) fails to take account of the holding 
of Mastro Plastics. In Blinne a majority of the Board 
held that a union must file a representation petition even 
thongh an employer has committed an unfair labor prac- 
tice unless that unfair labor practice was a refusal to bar- 
gain. If the union simultaneously files an unfair labor 
practice charge against the employer, processing of the 
petition would be suspended, under Board practice, while 
the charge is pending. If the union charges the employer 
with a refusal to bargain, however, then no petition need 
be filed because the Board’s practice is to treat an 8(a) (5) 
charge and a representation petition as mutually incon- 
sistent. The Board’s pivotal assumption was that Con- 
gress was aware of and legislated in reliance on these ad- 
ministrative practices. But it failed to apply a similar 
presumption to the Mastro Plastics decision of the Supreme 
Court and to draw the necessary inference from the fact 
that Congress did not follow the rule of construction there 
set forth. 
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The result of the Board’s holding in Blinne is to require 
the union to file a charge as well as a representation peti- 
tion if it wishes to continue picketing in the face of un- 
lawful employer discrimination or intimidation. Yet the 
union may prefer not to invoke the Board’s unfair labor 
practice procedures which were declared in Mastro Plastics 
to be “‘too slow to be effective’. 350 U.S. at 286-287. 
Moreover, the remedy in the unfair labor practice pro- 
ceeding may be inadequate to assure the free and uncoerced 
election which would have been held but for the employer’s 
unfair labor practices. If, for example, a union organizer 
is discharged or the employer threatens to close his plant 
if the employees choose a union, the reinstatement of the 
organizer or the posting of a notice will frequently be in- 
sufficient to erase the impact on the employees of the em- 
ployer’s misconduct. In such situations the employer will 
benefit from his own wrong-doing and the Board’s rule in 
Blinne will actually encourage the commission of employer 
unfair labor practices. 


The Board’s rule regarding picketing in the face of 
employer refusals to bargain, which is directly involved 
here, is likewise unsound. It is unreasonable to infer from 
the premise that Congress knew that the Board dismisses 
representation petitions when a refusal to bargain charge 
is filed, that Congress intended a provision requiring the 
filing of a representation petition to be applicable to such 
situation. An additional objection, of great practical sig- 
nificance, is the dilemma which the Board's rule imposes on 
unions. While the Board held in Blinne that a union need 
not file a representation petition if it files a refusal to bar- 
gain charge, the Board also decided that if the charge ts 
subsequently dismissed the picketing will be held to have 
been illegal from the outset. A filing of a representation 
petition immediately upon the dismissal of the charge will 
not save the legality of the picketing. As two Board mem- 
bers noted in Blinne, this interpretation requires the union 
to ‘‘guess’’ whether to file a charge or a representation peti- 
tion. The difficulty in making such a choice is aggravated 
by the fact that the General Counsel is not required to issue 
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a complaint on a charge even if he finds the facts constitute 
an unfair labor practice. He is empowered to refuse to 
issue a complaint ‘for reasons of policy or for budgetary 
or other reasons”. Haleston Drugstores v. N.L.R.B., 187 
F. 2a 418, 421 (CA 9): Labor Board v. Indiana & M. Electric 
Company, 318 US. 9, 18-19; Radio Officers v. Labor Board, 
347 U.S. 17, 53. This discretion is absolute and unreview- 
able. The union is thus provided with no adequate stand- 
ards to determine whether it may legally continue to picket 
without filing a petition. If the union guesses wrong, it is 
not only guilty of an unfair labor practice but its picketing 
is subject to immediate injunction under Section 10(1). To 
require a party to act under *‘a statute which either forbids 
or requires the doing of an act in terms so vague that men of 
common intelligence must necessarily guess at its meaning 
¢ * * violates the first essential of due process of law’’. 
Connally v. General Construction Co., 269 U.S. 385, 391. 
“The vice of unconstitutional vagueness is further aggra- 
vated where, as here, the statute in question operates to 
inhibit the exercise of individual freedoms affirmatively 
protected by the Constitution”. Cramp v. Board of Public 
Instruction, 368 U.S. 278, 287-288 citing, inter alia, Thorn- 
hill v. Alabama, 310 U.S. 88. The Board’s rule in Blinne 
is additionally objectionable because it gives a single in- 
dividual the power to determine whether constitutionally 
protected conduct may continue. Staub v. City of Bazley, 
355 U.S. 313. The intention to subject the union’s valuable 
economie right to picket to the judgment of one official 
should not lightly be imputed to Congress. Panama Re- 
fining Co. v. Ryan, 293 U.S. 388, 420-430; Kent v. Dulles, 
357 U.S. 116, 129. 
Il 


The union did not engage in ‘‘picketing without a peti- 
tion under Section 9(c) being filed’’, because the employer 
had filed an RM petition with the Board. The factor 
stressed by the Board to avoid this inconvenience to its 
literal interpretation of Section 8(b)(7)(C), that this 
petition was withdrawn before the effective date of the 
Act, is irrelevant. If an election had been held it would 
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have bound the union; the Board has held that the prohibi- 
tion of post-election picketing in Section 8(b)(7)(B) ap- 
plies to elections held before the effective date of the Act. 
Macatee, Inc. 127 NLRB 683. The Board is not confined 
to the natural meaning of the phrase ‘‘without a petition 
being filed.”? But it has not shown that its interpretation 
here serves any policy of the Act. 


IV 


This Court has recently observed that ‘‘Problems arise 
under the First Amendment whenever picketing is re- 
strained’’. Fruit and Vegetable Packers v. N.L.R.B., 308 
F, 2d 311, 316. In Blinne, the Board failed to consider 
these problems. The constitutional objections to the con- 
clusions which it reached are discussed in connection with 
the statutory analysis, and summarized at pp. 13 and 18 
supra. §8(b)(7) is additionally vulnerable to constitu- 
tional attack because, unlike the statutes sustained by the 
Supreme Court in Teamsters v. Vogt, 354 U.S. 284 and 
similar cases, which were directed at coercive conduct gen- 


erally, § 8(b)(7) singles out picketing. But ‘‘the mere fact 
that there is ‘picketing’ does not automatically justify its 
restraint without investigation into its conduct or pur- 
poses.” 354 U.S. at 294. 


Vv 


The Board’s order is a blanket prohibition against viola- 
tion of Section 8(b)(7)(C), contrary to Labor Board v. 
Express Publishing Corp., 312 U.S. 426, 435. An even more 
serious objection is that the order enjoins picketing ‘‘in 
violation of Section 8(b)(7)(C)’’ without spelling out the 
conduct to be enjoined. The order thus requires the union, 
on peril of contempt, to anticipate the future course of 
decisions under this statute. 
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ARGUMENT 


L The Picketing Did Not Violate Section 8(b)(7(C) Because 
the Union Represented a Majority of the Employees 

A majority of Greenfield's employees sought out the 
union, joined it voluntarily, and chose it as their bargaining 
representative. Section 9(a) of the Act provides that 
**representatives selected for the purposes of collective 
bargaining by the majority of the employees in a unit ap- 
propriate for such purposes, shall be the exclusive repre- 
sentative of all the employees in such unit ...’’. When the 
employer repeatedly refused to recognize and bargain with 
their chosen representative, the employees went on strike 
and they picketed in support of that strike. We assert 
that Congress in enacting Section 8(b)(7)(C) did not in- 
tend to prohibit such picketing by a union which represents 
a majority of the employees. 


Rather, ‘‘when the language of the statute is read, not 
in a vacuum, but in the light of the policies which this Sec- 
tion was intended to serve’? Pennsylvania R. Co. v. Rych- 
lik, 352 U.S. 480, 488, it becomes clear that its purpose was 
to protect employers who were not under an obligation to 
recognize the picketing union, and employees who did not 
want to join. The debates allow no doubt that the pro- 
ponents of the legislation which was finally enacted, and 
of earlier forms of § 8(b)(7)(C), aimed to prohibit picket- 
ing only of minority unions, and particularly where the 
anion had no adherents among the employees of the 
picketed enterprise. 


Section 8(b)(7)(C) came into law as part of the 1959 
(Landrum-Griffin) Amendments to the Act. In Section 
704 (c) of the Labor-Management Reporting and Disclo- 
sure Act of 1959, 73 Stat. 519, 554 ( Landrum-Griffin), Con- 
gress added Section 8(b)(7) which makes it an unfair 
labor practice for a labor organization or its agents to 
picket an employer with an object of requiring him to recog- 
nize or bargain with the union as the bargaining repre- 
sentative of his employees or to force or require the em- 
ployees to choose the union as their bargaining repre- 
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sentative, under certain circumstances. These circum- 
stances are in turn spelled out in three subparagraphs (A), 
(B) and (C). See Appendix A, infra. 


Before finally being enacted, Section 8(b)(7)(C) was the 
subject of lengthy controversy in Congress. In somewhat 
different forms it had been the subject of various bills in 
the Senate; it was not included in the Committee bill, but 
strongly urged in the minority report, and expressly re- 
jected by the Senate on a proposed amendment to the Com- 
mittee bill. In the House likewise it was the subject of in- 
dividual bills but was not favorably reported. On the House 
floor the Landrum-Griffin bill (H.R. $400), which included 
the predecessor to Section S(b)(7)(C), was substituted 
for the Committee bill. Finally, since the Senate and House 
versions differed on this issue, Section 8(b)(7)(C) was the 
subject of consideration by the Conference, and the House 
version was adopted in modified form and became law. In 
the entire period when Section 8(b)(7)(C) and its prede- 
cessors were debated in both Houses, its proponents em- 
phasized that the purpose of their proposal was to prohibit 
unions from using recognition or organizational picketing 
to coerce employees into unions or union representation 
against their will. We have not found a single statement 
during the entire debates in which it is stated that the 
purpose, or even a purpose, of the section was to deprive 
a union which is the choice of the majority of the employees 
of the right to picket to compel the recognition to which it 
is entitled by law. On the contrary, as we shall show, the 
proponents of the bill expressly disavowed such intention. 


Secretary of Labor Mitchell presented the administration 
proposal. (S. 748, 1 Leg. Hist. 84-150) : 


“7. The committee found that the weapon of organi- 
zational picketing has been abused by its use without 
the consent of employees of picketed establishments 
and before any of them have indicated any desire to 
join the union in question. 


I have called this abuse blackmail picketing. 
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The device which made possible the improper activi- 
ties in this area uncovered by the select committee was 
the ability of a union to picket without regard to the 
wish of the employees. 


The administration’s bill comes to grips with this 
problem by dealing directly with the cause, namely, 
the relatively unrestricted availability to unions of the 
tactic of organizational picketing. 


The administration’s proposals in this area do not 
contemplate the elimination of all such picketing. They 
would restrict it, however, to those situations in which 
there is some indication that the employees are inter- 
ested in being represented by the union.’’ 105 Cong. 
Rec. 1730-1731, 2 Leg. Hist. 994 


In discussing the administration bill Senator Goldwater 
said: 


“‘Extremely important are those provisions of this 
bill which would provide more adequate protection of 
neutral employers and employees against secondary 
boycott abuses and which restrict coercive representa- 
tion picketing, whether it is called organizational or 
recognition—to force workers into membership in, or 
representation by, unions which they reject. One of 
the conclusions set forth in the interim report of the 
McClellan Committee is that the weapon of organiza- 
tional picketing has been abused and has been used for 
purposes, among others, of extorting money from 

ment. In my opinion, any bill which purports 
to deal effectively with improper activities in the labor- 
management field must deal with the two devices which 
have been extensively used to further violence and 
racketeering—the secondary boycott and the coercive 
representation picket line.” 105 Cong. Rec. 1273, 2 
Leg. Hist. 976. 


The McClellan Committee investigation had great effect 
not only on the public attitude, which created the at- 
mosphere for the passage of the legislation, but on the 
views of the Senators and Congressmen. Senator McClel- 


1 See also 105 Cong. Rec. 1730, 2 Leg. Hist. 993: ‘‘the administration ’s bill 
© © © would also eliminate the type of blackmail picketing through which work- 
ers are organized against their will and which spawns violence.’’ 
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lan himself stated his objectives with regard to picketing 
regulations as follows: 


“The conditions which exist need remedying. I do 
not want to deny the workers their rights when a 
majority of them want a union. I do not want to deny 
them freedom of speech. I want them to have free- 
dom of speech. I do not want them to wait a year to 
hold another election. I want them to have the oppor- 
tunity to hold an election in the intervening period. 


But I am opposed to blackmail picketing. I am op- 
posed to shakedown picketing. I am opposed to top- 
down organization. The only way such conditions will 
be corrected is by law.” 105 Cong. Rec. 6655, 2 Leg. 
Hist. 1182.° 


However, the bill reported out by the Senate Labor Com- 
mittee had no provisions dealing with organizational or 
recognitional picketing. Senators Goldwater and Dirksen 
expressed minority views opposing the committee bill in 
part for this reason. Since these minority views were ulti- 
mately successful, they are a significant clue to the purpose 


of the laws enacted: 


“The Taft-Hartley Act guarantees to employees the 
right to form or join labor unions, and, in complete 
freedom, to select unions to represent them for the 
purposes of collective bargaining. It also guarantees 
employees the right to refrain from engaging in these 
activities or from exercising these rights and protects 
them against restraint or coercion by either an em- 
ployer or a labor union in the enjoyment of these guar- 
antees. Neither the committee bill, nor any other 


8In explaining his own proposed amendment to remedy these conditions, 
which was not adopted, Senator McClellan said: 


“<T do not want to deny to a majority of the employees their rights— 
their economic rights—to bind together in collective bargaining. I do 
not want to deny them the right to picket or the right to demand the 
use of economic force, when a majority of the employees want a union, 
That is why I included that language. If there is an election, they cannot 
have another election for a year, T do not want to deny them the right 
during that year, if a majority of the employees decide they want an 
election, to let them petition their employer and give him 5 days notice. 
Then if the employer does not bargain or recognize the union, I want to 
give them the right to strike.”’ (105 id. 6656, 2 id, 1181) (JA 21-22). 


24 


proposal before the Congress, is designed to destroy 
or weaken these rights. To the contrary, all of the 
proposed legislation purports to strengthen and help 
enforce these rights. 

Nevertheless, the committee bill by completely ig- 
noring recognition and organizational picketing by 
labor unions which do not represent a majority of the 
employees in the picketed enter rise, fails to provide 
the very protection of these employee rights which the 
Taft-Hartley Act prescribes. By doing nothing to 
limit such picketing, the committee bill, in effect, 
permits employees to be restrained or coerced in their 
right to join or not to join a union, to select or refuse 
to accept a union as their collective-bargaining repre- 
sentative. as well as permitting an employer to be 
coerced into violating the law by forcing him to recog- 
nize a union which the majority of his employees do 
not wish either to join or to select as their bargaining 
representative, thus depriving them of the rights guar- 
anteed to them by law.”’ 1 Leg. Hist. 470. (Emphasis 
in original). 


Senator Goldwater supported an amendment * (actually 


offered by Senator Keating at 105 Cong. Ree. 6428, 2 Leg. 
Hist., 1080), which was in almost all respects the same as 
the present § S(b) (7). (Indeed, $ 8(b) (7)(C) as enacted is 
less restrictive than the subparagraph (C) in this proposal, 
as the latter would not have given the thirty-day period 
for filing a representation petition, and does not contain 
the provisos which the conference adopted.) Senator Gold- 
water thus described this proposal: 


“The amendment which I offer would deal in forth- 
right fashion with the other major abuse which S. 1555 
does not now reach, namely, the use of picket lines to 
force unwilling employees to join a union which they 
do not want, or to force an employer into recognizing 
a union against the wishes of his employees. The 
select committee received considerable testimony as 
to how such picket lines inflicted so much economic 


*He had said on the floor that amendments should be adopted to ‘‘correct 
six glaring loopholes in the Kennedy Bill * * * further limiting organizational 
and recognition picketing by unions which clearly do not represent a majority 
of the employees of the picketed employer.’’ (Emphasis supplied). 105 Cong. 
Ree. 6088, 2 Leg. Hist. 1026. 
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damage on small companies that they were compelled, 
in order to stay in business, to recognize unions which 
represented only a small minority or none of their 
employees. The coercive effect of this picketing on the 
employees frequently forces them to sign up with an 
unwanted union if they do not wish their means of 
livelihood endangered by the employer’s declining busi- 
ness.”? (105 Cong. Rec. 6428-29, 2 Leg. Hist. 1079. 
(Emphasis supplied.) 
The Senate, however, rejected this amendment. 105 Cong. 
Rec. 6674, 2 Leg. Hist. 1201. It did adopt an amendment, 
which was the forerunner of Section 8(b)(7)(A) and Sec- 
tion 8(b) (7) (B), prohibiting organizational and recognition 
picketing where another union had a collective bargaining 
agreement and no representation petition could be filed or 
where an election had been held within the previous nine 
months.”° 


In the House of Representatives the bill approved by the 
majority of the House Education Committee had no provi- 
sions regarding organizational or recognition picketing. 
The dissenting members objected: 

“The committee bill offers virtually no protection 
against blackmail picketing. The evil of such picketing 
lies in its interference with the employees’ freedom of 


choice in selecting a bargaining agent.” 1 Leg Hist. 
856. 


They stated that they would support the Landrum-Griffin 
bill. The debate in the House centered on the question 
whether the Landrum-Griffin bill should be substituted for 
the committee proposal. The analysis of the Landrum- 
Griffin bill by its sponsors stated that its intent was to 
‘‘prohibit blackmail recognition picketing by unions which 
do not represent the employees’. 105 Cong. Rec. 14348, 
2 Leg. Hist. 1523 (Emphasis supplied). 


Representative Landrum cited examples where, 


“the union puts up a picket line in order to force 
recognition, to compel the employees to join against 
their will’?’. 105 Cong. Ree. 14343, 2 Leg. Hist. 1518. 


* The administration’s proposals had also dealt with these situations. See 
Sceretary Mitchell’s statement, 105 Cong. Rec. 1731, 2 Leg. Hist. 994. 
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and then said his proposed bill would deal with ‘this prob- 
Jem .. . the overwhelming problem of blackmail organiza- 
tional picketing.”” 1bid. 

The highly influential Representative Howard Smith 
(Va.) supported Landrum-Griffin rather than the House 
Committee bill because it regulated what he conceived to be 

‘*the area where the real trouble is, namely, where @ 
union by coercive methods and picketing puts pressure 
on both employer and employees to recognize a union, 
that the employees oppose and do not want.’? 105 
Cong. Rec. 15514, 2 Leg. Hist. 1550. 

‘And remarks of many individual Representatives, show 
that ‘‘blackmail’’ minority picketing and ‘organizing from 
the top’? were the practices which they wanted to forbid. 
See, e.g., 105 Cong. Rec. 15193, 2 Leg. Hist. 1541, (Rep. 
Rhodes) ; 105 Cong. Ree. 15546, 2 Leg. Hist. 1582 (Rep. 
Dixon); 105 Cong. Rec. 15561, 2 Leg. Hist. 1597 (Rep. 
Robinson) : 105 Cong. Ree. 15679, 2 Leg. Hist. 1621 (Rep. 
Ayres); 105 Cong. Rec. 15690-91, 2 Leg. Hist. 1633 (Rep. 
Arends, minority whip).” 


The term ‘blackmail picketing”’, which gained consider- 
able currency during the debate, probably added more to 
the emotional content of the discussion than to an under- 
standing of the various interests which would be affected 
by the legislation. But since the term was used by the pro- 
ponents of the measure which was enacted, its useful evi- 
dence of the conduct to which the legislation was directed. 
“Blackmail” picketing was thus defined by Representative 
Landrum: 


‘<4 situation wherein pickets are put around a place of 
business and the employer is told, ‘you either sign up 
or else’, without the union signing up a sufficient num- 
ber of his employees to call for an election, or without 
having a sufficient number of employees demand an 
election, or without having a sufficient number of em- 
ployees agree that they want the union to represent 
them. To continue to have that sort of picket line 


There was also considerable talk about violence, which of course is not 
involved here. See, €.g., 1617-19 (Rep. Cramer) ; 1939-41 (Rep. Barden). 
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around a place of business is blackmail picketing.’’ 
105 Cong. Rec. 15826; 2 Leg. Hist. 1657. 


Representative Griffin said: 


‘We must look to the purpose of the picketing in the 
particular situation. Under H. R. 8400, looking at 
page 66, it provides that where an object of the picket- 
ing is to force or require employees to accept or select 
such labor organization as their bargaining agent, then 
the picketing in that case would be illegal unless the 
union can show that at least 3 out of 10 of the employ- 
ees are interested in the union. This is subject, how- 
ever, to the constitutional right of free speech. Unless 
the picketing is for the coercive purpose indicated, it 
would not be affected by this language.’’ 105 Cong. 
Rec. 15674, 2 Leg. Hist. 1616. (Emphasis supplied) 


Representative Riehlman said: 


“Second, we must legislate effectively against what 
has been so aptly termed blackmail picketing. There 
is little difference of opinion among us over the pro- 
priety of picketing a plant when the law requires the 
employer to recognize another union. But, the prac- 
tices that I feel must be covered are picketing to force 
recognition of a union the employees themselves have 
rejected and picketing to force recognition of a union 
which, because it does not represent enough employees, 
cannot even qualify to file an election petition. The 
Landrum-Griffin bill deals effectively with these prac- 
tices.” 105 Cong. Rec. 15687-88, 2 Leg. Hist. 1630 
(Emphasis by the Trial Examiner who observed that 
this statement ‘“‘removed the last vestige of doubt’’ 
JA 26). 


It is clear from the foregoing that Congress was con- 
cerned, largely as a result of the McClellan Committee 
hearings, with this kind of recognition picketing by minor- 
ity unions. The emphasis in the debates on “‘stranger 
picketing” is particularly significant in view of the undis- 
puted fact that here the employees sought out the union. 
(JA 10; 63). This background and the avowed purpose of 
the legislators militate emphatically against a const ruction 
of §8(b)(7) which would extend its prohibitions to picket- 
ing where the employer was under a legal obligation to 


recognize the picketing union. ‘‘The statute cannot be 
divorced from the circumstances existing at the time it was 
passed and from the evil which Congress sought to pre- 
vent.” United States v. Champlin Refining Co., 341 U:S. 
290, 297. 

Nevertheless, the Board here concluded that the Act does 
apply to picketing by a majority union. It overrode the 
conelusion of its Trial Examiner, who had carefully ana- 
lyzed the legislative history, without refuting his analysis 
or discussing that history. Rather, the Board relied en- 
tirely on its decision in C. A. Blinne Construction Company, 
135 NRLB No. 121, 49 LRRM 1648, hereafter referred to 
as Blinne. (JA 32). The Blinne opinion recognizes that 
“the legislative history is replete with references that Con- 
gress in framing the 1959 Amendments was primarily con- 
cerned with ‘blackmail picketing’ where the picketing union 
represented none or few of the employees whose allegiance 
it songht’’. Slip op., p. 11. Earlier it had stated in a 
general comment on Section 8(b)(7)(C): ‘*Deeply con- 


cerned with other abuses, most particularly ‘blackmail 
picketing’ Congress concluded that it would be salutary to 
impose even further limitations or picketing for recogni- 
tion or organization.”’ Slip op., p. 5. The ‘‘other abuses”’ 
are nowhere described. 


The Board went so far as to acknowledge that ‘‘legisla- 
tive references susceptible to an interpretation that Con- 
gress was concerned with the evils of majority picketing are 
sparse’’. (slip op. p.11) ( Emphasis supplied) Perhaps 
there are in the debates references which ingenious advo- 
cacy may find ‘‘susceptible to an interpretation’’ that major- 
ity picketing was outlawed ; what matters is that statements 
asserting that this was a purpose of the legislation are not 
only ‘‘sparse’’, they are nonexistent. Such intention was 
expressly disavowed by the proponents of the bill. 


After its grudging obeisance to the legislative history, 
the Board stated: 


“Yet it cannot be gainsaid that Section 8(b)(7) by its 
explicit language exempts only ‘currently certified’ 
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unions from its proscriptions. Cautious as we should 
be to avoid a mechanical reading of statutory terms in 
involved legislative enactments, it is difficult to avoid 
giving the quoted words, essentially words of art, their 
natural construction.’’ Slip op. p. 11. 


In the face of the overwhelming evidence of the Congres- 
sional purpose provided by the debates, we submit that the 
Board’s conclusion can be accepted only by the very 
‘“‘mechanical reading of statutory terms’’ which it dis- 
claims. This is not to say that even on a purely verbal level 
the matter is as clear as the Board would have it. The 
phrase ‘‘currently certified,’? on which the Board leans 
heavily, may have been inserted in order to avoid undesir- 
able interpretations, for example, of Section 8(b) (7) (B) to 
prohibit recognition picketing within a year after the elec- 
tion by the union which won the election. In the absence of 
that phase, Section 8(b)(7)(B) would so provide, and an 
argument similar to that of the Board in Blinne—that a 
union should be required to follow its administrative rem- 
edies rather than picket, could have been advanced to sup- 
port such an interpretation. Again, the Brooks doctrine, 348 
U.S. 96, requires an employer to bargain with a certified 
union only a year after the election; in the absence of a 
special exemption for ‘‘certified” unions it would be left 
open whether after the year a certified union denied recog- 
nition by an employer would have to file a petition all over 
again. The foregoing is merely speculation, but what can 
be said with assurance is that there is no shred of evidence 
that Congress inserted this phrase deliberately to deny 
picketing rights to noncertified majority unions, at the 
same time that the authors and sponsors of the legislation 
were explaining that their bill only outlawed ‘‘blackmail”’ 
picketing and did not interfere with the right of the major- 
ity’s representative to strike and picket. 


There is moreover, another phrase in Section 8(b) (7) 
which, though likewise inconclusive, points away from the 
Board’s interpretation. In describing the proscribed ob- 
jects §8(b)(7) twice uses the phrase ‘‘foreing or requir- 


ing”. How can it be said that one ‘‘forces or requires”’ 
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another by taking action to cause him to comply with an 
outstanding legal obligation? As one Court has recently 
said in construing the same phrase in § $(b) (4): “Coercion 
is defined as the compulsion of a free agent.’’? Cuneo v. 
Local 575. Teamsters 51 LRRM 2400, 2404 (D.N.J., Nov. 8, 
1962) ** Where the union is the choice of the majority of 
the employees, it is the Act [$ S(a)(5)] which ‘‘forces or 
requires” the employer to recognize the union, and the Act 
$ 9(a)] which compels the employees to “accept” such labor 
organization as their collective bargaining representative. 
We cannot prove that Congress used ‘‘foreing or requiring’ 
consciously to distinguish between picketing of unions which 
are entitled to recognition as a matter of law and those 
which are not. But we can be sure that it was aware of this 
distinction and that it sought to regulate only picketing by 
unions not entitled to recognition. See particularly the 
Senate Minority Views quoted at pp. 23-24, supra. 
The Board asserts that its conclusion does support a 
statutory policy: 
“Moreover, such a construction is consonant with the 
underlying statutory scheme which is to resolve dis- 
puted issues of majority status, whenever possible, by 
the machinery of a Board election. Absent unfair labor 
practices of pre-election misconduct warranting the 
setting aside of the election, majority unions will pre- 
sumably not be prejudiced by such resolution. On the 
other hand, the admitted difficulties of determining ma- 


jority status without such an election are obviated by 
this construction.”? Slip op. 11-12. 


We deny that there is an ‘‘underlying scheme ° ° ° to re- 
solve disputed issues of majority status, whenever possible, 
by the machinery of a Board election.’ The Board is the 
creature of the statute, and its power to determine ques- 
tions of representation derives from Section 9. It is ir- 
relevant to the existence of a union’s statutory bargaining 


= This is the accepted dictionary meaning of these terms, Thus, Webster 
(New International Dictionary 2d ed., 1957) defines ‘‘force’’ as meaning: 
**Law. Strength or power, of any degree, exercised without law, or contrary to 
law, upon persons or things; violence ..."’ and ‘‘require’’ is defined as mean- 
ing ‘*To impose a command or compulsion upon [one] to do something . . .’’ 
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authority whether or not it is currently certified. As the 
Supreme Court said in United Mine Workers v. Arkansas 
Oak Flooring Co., 351 U.S. 62: 
“Section 9(a), which deals expressly with employee 
representation, says nothing as to how the employees’ 
representative shall be chosen. See Lebanon Steel 
Foundry v. Labor Board, 76 U.S. App. D.C. 100, 103, 
130 F. 2d 404, 407. It does not make it a condition that 
the representative shall have complied with § 9(f), (g), 
or (h), or shall be certified by the Board, or even be 
eligible for such certification.” 351 U.S. at 71-72. 
The 1959 amendments did not change §9(a) or alter this 
rule. On the contrary. By adding §8(b)(7)(A) they ex- 
tended to noncertified incumbent unions protection against 
picketing by rival unions which, under §8(b)(4)(C) of 
Taft-Hartley, had been enjoyed only by certified unions. 
As the court said in the Oak Flooring case: ‘‘A Board elec- 
tion is not the only method by which an employer may 
satisfy itself as to the union’s majority status.’? 351 US. 
at 72, n. 8. The Court cited cases as far back as the early 
days of the Wagner Act. The Board itself has repeatedly 
recognized this principle both before and after its decision 
in Blinne. See e.g., Rocky Mountain Phosphates, Inc., 138 
NLRB No. 35, slip. op., p. 4, 51 LRRM 1019, 1020 (Aug. 
27, 1962). 


The alternate methods include, for example, a show of 
cards, an election by another agency or a strike for recog- 
nition in which a majority of the employees participate. 
See e.g., Labor Board v. Mine Workers, 355 U.S. 453, 461-2; 
NLRB v. Barney’s Supercenter, 296 F. 2d 91 (CA 3); 
NLRB v. Scobell Chemical Corp., 267 F. 2d 922 (CA 2); 
Ekco Products Co., 117 NLRB No. 137. The Board’s own 
decisions teach that the ‘admitted difficulties of determin- 
ing majority status without such an election’’ are far from 
‘‘admitted’?; they are entirely imaginary. Where the 
union’s majority status can be determined to the satisfac- 
tion of all parties by a quick card check, what purpose but 
delay and litigation is served by requiring resort to the 
Board? Why should the public bear the expense of resolv- 
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ing a question concerning representation when the parties 
ean answer the question privately? Indeed, such private 
settlement is to be encouraged since it enables the Board 
to deal more expeditiously with those matters in which its 
processes are invoked. Moreover, the Board’s surmise that 
**majority unions will presumably not be prejudiced by 
such resolution’’ is contrary to industrial reality.* The 
delay inherent in such processes is a substantial injury not 
only to the union but to the employees who are denied the 
benefits of collective bargaining in the interim. Employers 
have shown themselves to be only too well aware of this 
fact of life and have frequently insisted on a Board election 
(with the preliminary steps of investigation, hearing and 
decision) as a stalling device. The employer’s use of the 
same tactic in this case (though somewhat artless since 
the existence of the union’s majority was never contro- 
verted) is not an isolated phenomenon. Unless we are to 
assume that the Board is ignorant of what labor and man- 
agement know so well, we must conclude that the Board’s 
reasoning is mere argumentation to justify its purported 
policy.** 

We have dealt at such length with the Board’s self- 
serving and unsupported proclamation of the primacy of its 
own processes because the proposition that an instrument 
of administration constitutes an end in itself is wholly 
antithetical to our theory of government. For present pur- 
poses, however, we need only emphasize that the statute 
itself recognizes that a union can be the statutory repre- 
sentative without a certification and that the authority of 
uncertified unions was enhanced rather than minimized by 
the 1959 amendments. ‘‘It is not necessary for us to justify 
the policy of Congress. It is enough that we find it in the 
statute. That policy cannot be defeated by the Board’s 
policy which would make an unfair labor practice out of 


» The cost of Board proceedings in money and in time of union representa- 
tives and employees is also far from negligible. 

% The Board does not explain how this policy, even if sound, can be applied 
to limit picketing in this case where the union’s majority has never been 
“+ disputed. ’” 
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that which is authorized by the Act.’’ Colgate Co. v. Labor 
Board, 338 U.S. 355, 363. The Board is particularly limited 
where the result is to brand an economic device of labor as 
unlawful. ‘Congress has been rather specific when it has 
come to outlaw particular economic weapons on the part 
of the unions.’? Labor Board v. Insurance Agents, 361 U.S. 
477, 498 pointing to Section 8(b)(4) and 8(b)(7), and 
quoted with approval in Labor Board v. Drivers Local 
Union, 362 U.S. 274, 282-283. The policy considerations 
which the Board puts forward are too tenuous and too 
disproportionate in their impact on traditional union eco- 
nomic devices to justify the Board’s conclusion. 


There thus remains nothing to the Board’s position but 
stark literalism. We have suggested that even the text itself 
is not as compelling and unambiguous as the Board would 
have it. Moreover, the Board itself has departed from the 
language of Section 8(b) (7) (C) both in Blinne with respect 
to picketing to protest unfair labor practices * and in the 
instant case with respect to the issue of the RM petition.”* 


We need not therefore parade the authorities which 
teach that statutory interpretation requires more than a 
parsing of the text. It should not be overlooked, however, 
that the interpretation for which we contend would be re- 
quired—even if the evidence of the debates were unavail- 
able—by the principle that ‘‘a statute should be interpreted, 
if fairly possible, in such a way as to free it from not insub- 
stantial constitutional doubts.”? Lynch v. Overholser, 369 
U.S. 705, 711. See also Machinists v. Street, 367 U.S. 740, 
749; United States v. Rumely, 345 U.S. 41, 46. In Fruit and 
Vegetable Packers Local v. N.L.R.B., 308 F. 2d 311, 315-317 
(App. D.C., June 7, 1962) this Court applied this principle 
to avoid constitutional difficulties of another Board inter- 
pretation of Landrum-Griffin outlawing peaceful picketing. 
“‘Problems arise under the First Amendment whenever 


* At pp. 35 to 50 we disagree with the interpretation at which the Board 
arrives but not with its assumption that such interpretation is necessary. 

% As the Trial Examiner observed: ‘‘Thus General Counsel is forced to 
depart from the theory of absolute literal interpretation of the amendment.’ 
(JA 18) 
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picketing is restrained’’ id. at 316. To conclude that §8 
(b)(7)(C) would be unconstitutional if applied to majority 
picketing, it suffices to recognize that the pervasive protec- 
tion of picketing enunciated in Thornhill v. Alabama, 310 
U.S. S& has not been eroded entirely, and to consider the 
Supreme Court’s most recent discussion of the issue, re- 
viewing the decisions limiting Thornhill: 

“This series of cases, then, established a broad field 
in which a State, in enforcing some public policy, 
whether of its criminal or its civil law, and whether 
announced by its legislature or its courts, could consti- 
tutionally enjoin peaceful picketing aimed at prevent- 


ing effectuation of that policy.’’ Teamsters Union v. 
Vogt, Inc., 354 U.S. 284, 293. 


The public policy sought to be effectuated by Section 8(b) 
(7)(C) is the same as that involved in the Vogt case—the 
protection of employees against being required to join a 
union contrary to their will. There is no ‘‘publie policy”’ 
that employers not bargain with the majority representa- 
tive of their employees. 


The distinction between picketing by minority unions and 
majority unions thus coincides precisely with the demarca- 
tion between picketing which may constitutionally be for- 
bidden and that which is constitutionally protected. It is 
consonant also with Section 13 which ‘‘is a command of 
Congress to the courts to resolve doubts in favor of an 
interpretation * ° ° which safeguards the right to strike 
as understood prior to the passage of the Taft-Hartley 
Act.” Labor Board v. Drivers Local Union, 362 U.S. 274, 
282.7 Most important, however, are the statements of the 
Senators and Congressmen responsible for the enactment of 
Landrum-Griffin. They said that they were regulating 
picketing by minority unions to coerce employees into join- 
ing unions. They denied that they were regulating picket- 
ing by majority unions which were entitled to recognition. 


The court there was dealing with the impact of Section 13 on Section 
8(b)(1)(A) bat Section 13 has of course been applied in construing other 
sections of the Act in favor of the right to strike, for example, Section 8(b) (4). 
See e.g., Labor Board v. International Rice Milling Co., 341 U.S. 665. 
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They should be taken at their word. In the Drivers case, 
supra, the Court said: 


“In the sensitive area of peaceful picketing, Congress 
had dealt explicitly with isolated evils which experi- 
ence has established flow from such picketing. There- 
fore, unless there is the clearest indication in the legis- 
lative history of §8(b)(1)(A) supporting the Board’s 
claim of power under that section, we cannot sustain 
the Board’s order here.’’ 362 U.S. 274 at 284. 


The same principle must be applied in interpreting Section 
8(b)(7)(C). Far from supporting the Board’s assertion of 
power to outlaw majority picketing the legislative history 
clearly shows that only minority picketing comes within 
its purview. 


II. The Picketing Did Not Violate Section 8(b)(7)(C) Because 
the Union Was Protesting the Employer’s Unfair Labor 
Practices 

Greenfield’s failure to recognize the union was a viola- 
tion of Sections 8(a)(1) and 8(a) (5) of the Act. The union 
picketed in protest of that unfair labor practice. That 
such a strike and picketing in support of the strike was 
lawful before the 1959 amendments is beyond dispute. 

Mastro Plastics v. Labor Board, 350 U.S. 270; United Mine 

Workers v. Arkansas Oak Flooring Co., 351 U.S. 62. Yet, 

the Board here has held that such conduct violates § 8(b) 

(7)(C) and may be enjoined in favor of the employer whose 

unfair labor practices gave rise to the picketing. 


There is nothing in the language of the statute which 
requires this extraordinary result. To read that meaning 
into the Act is to suggest that Congress intended to give 
persons who violate the law a protection against the conse- 
quences of their own wrong-doing; to relieve them of the 
inconvenience of a picket line designed to remedy those 
wrongs; to eliminate the sole weapon available to those 
employees to protest the wrongful aggression against them; 
to deprive the union of its status as representative if its 
majority has been dissipated through the wrongful and 
illegal action of the employers. ‘‘We cannot attribute to 
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Congress the intention to promulgate a rule which would 
open the door to such obvious incongruities and undesira- 
ble possibilities.” United States v. Dow, 357 U.S. 17, 25. 
As shown above, the problem with which the Congress 
dealt was minority stranger picketing, a problem not pres- 
ent here. If Congress had wished to achieve a result so 
destructive of the most elementary principles of fairness, 
of orderly administration of the statute, of equitable rela- 
tions between unions and management, it could and would 
have said so. While the evidence from the legislative his- 
tory on this issue is not as abundant as on the issue of 
majority picketing, yet on this issue as well all relevant 
statements are contrary to the Board’s conclusion. We 
recur again to the repeated expressions that §8(b)(7)(C) 
was intended to outlaw ‘‘blackmail’’ picketing, and thereby 
to protect employers from being coerced into unlawfully 
recognizing a union which is not the choice of the em- 
ployees and employees from having to accept it. Accom- 
plishment of that objective is not furthered by limiting a 
nnion’s right to picket an employer who is violating the 
law by refusing to bargain with a union entitled to recog- 
nition. Indeed, the Board’s construction is inconsistent 
with that purpose since it severely restricts the organiza- 
tional rights of the employees to the advantage of the 
employer who is denying them those rights. 


Here again we need not rest on inferences from general 
expressions, for the sponsors explicitly denied that the bill 
is susceptible to the Board’s interpretation. 


Senators Goldwater and Dirksen in their expression of 
minority views refuted the charge that their proposal would 
prohibit picketing in a situation closely parallel to that here. 

‘““This is simply not so. The union could picket to 
force the employer to remedy the unfair labor practice 
by reinstating and providing back pay to the dis- 
charges.”” 1 Leg. Hist. 473. 

On the House side, Rep. Griffin said, in discussing his 
picketing proposals: 


“At the outset, it should be clear that there is no pro- 
vision in any of the bills which impairs or affects, the 
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right of organized employees to go on strike for better 
wages and working conditions—and to picket in con- 
nection with such a strike.’’ 105 Cong. Rec. 15531, 2 
Leg. Hist. 1467 


Senator Morse was one of the Senate conferees on the bill 
which eventually was enacted. He stated, without chal- 
lenge or contradiction, 


“The House conferees insisted that a picket line pro- 
testing unfair labor practices would not be a violation 
of the antipicketing provisions of their bill.’’ 105 Cong. 
Rec, 17885, 2 Leg. Hist. 1429” 


And Senator Goldwater also made his views clearly 
known. In discussing the House measure, he rose to oppose 
a provision in that bill which would have allowed private 
suits for damages for violation of the anti-picketing pro- 
visions. Among the grounds for his opposition he com- 
mented that: 


“The impact of this change .. - is particularly serious 


in view of the fact that such picketing is prohibited if 
an object is recognition or organization. Few instances 
of picketing will be found where at least a remote 
objective of the union cannot be found to be related 
to recognition . . . In addition, in the absence of clear 
legislative history showing a contrary intention, this 
provision might make it an unfair labor practice to 
picket against an employer’s unfair labor practices 
in many instances, since frequently it may _be found 
that organization is also an objective.”? 105 Cong. Rec. 
16490-91, 2 Leg. Hist. 1361. 


Senator Morse expressed the fear that the Act might be interpreted to 
prohibit picketing to protest unfair labor practices. But that expression in no 
way supports the soundness of such an intorpretation. In the first place, he 
himself said, as we noted above, that the proponents disavowed it. In the 
second place, he did not say this was a correct or even reasonable reading; he 
merely foresaw that hostile administrator might contend for such a reading, 
a prediction unhappily confirmed by this case. Finally, even if Senator Morse 
had explicitly interpreted the statute to climinate the defense, the ‘fears and 
doubts of the opposition are no authoritative guide to the construction of legis- 
lation. It is the sponsors that we look to when the meaning of statutory words 
is in doubt.’’ Schwegmann Bros, v. Calvert Corp., 341 U.S. 384, 394-95 fol- 
lowed in Mastro Plastics, supra, 350 U.S. at 288, n. 22 and accompanying text. 
Accord: United States v. Calamaro, 354 U.S. 351, 358, n. 9. 


And this assurance was made doubly sure by the conferees. 
See Major Changes Made in Griffin-Landrum Bul by Con- 
ference Committee. 105 Cong. Ree. 18133, 2 Leg. Hist. 1720: 


“5, Primary strikes: The conference report recognizes 
the right to engage in primary strikes and rimary 
picketing, thereby eliminating the danger that the 
House bill would sometimes invalidate such picketing.”’ 


Mastro Plastics Corp. v. Labor Board, 350 U.S. 270, con- 
trols the present question. In that case the issue was 
whether Section S(a) prohibits picketing against employer 
unfair labor practices within the 60-day period preceding 
the expiration of a contract. If read literally, Section 8(d) 
would have prohibited such conduct.” The Court, however, 
recognized the special protected status of unfair labor 
practice strikers. It declined to adopt a construction which 
“would produce incongruous results”’, 350 U.S. at 286, 
quoted with approval in Labor Board v. Lion Oil Co., 352 
TS. 282 at 288. It recognized the hardship that would be 
imposed on employees if they were forbidden to strike 
‘“‘against unfair labor practices to oust the employees’ 
bargaining representative.”’ 


‘This would deprive them of their most effective weap- 
on at a time when their need for it is obvious. Although 
the employees’ request to modify the contract would 
demonstrate their need for the services of their freely 
chosen representative, petitioners’ interpretation 
would have the incongrous effect of cutting off the 
employees’ freedom to strike against unfair labor 
practices aimed at that representative. This would 
relegate the employees to filing charges under a pro- 
cedure too slow to be effective. The result would un- 
duly favor the employers and handicap the employees 
during negotiation periods contrary to the purpose of 
the Act. There also is inherent inequity in any inter- 
pretation that penalizes one party to a contract for 
conduct induced solely by the unlawful conduct of the 


* Section 8(d) reads in pertinent part as follows: 
“<Any employee who engages in a strike within the sixty-day period speci- 
fied in this subsection shall lose his status as an employee of the employer 
engaged in the particular labor dispute, for the purpose of sections 8, 9, 
and 10 of this Act, as amended .. .’” 
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other, thus giving advantage to the wrongdoer.’’ 350 
U.S. at 286-87. 


The same policy considerations are applicable where the 
union is first seeking recognition. If anything, the em- 
ployees’ need of the strike weapon is greater when the 
employer challenges their very right to bargain collectively, 
so that their representative must demonstrate its strength 
to secure them any contractual benefits. Immunizing the 
employer against a strike to protest his violation would 
likewise ‘‘seriously undermine the primary objectives of 
the Labor Act.’? 350 U.S. at 278. The language of Sec- 
tion 8(d) left much less room for interpretation than that 
of Section 8(b)(7)(C).2° The dissenting opinion showed 
that powerful arguments contrary to the Court’s conclu- 
sion could be made from the legislative history; no such 
argument is possible here. 


The reasoning of the Court in Mastro Plastics requires 
rejection of the Board’s result here. And there is an 
additional ground why Mastro Plastics is decisive in inter- 
preting Section 8(b)(7)(C). The case was decided before 
the enactment of Landrum-Griffin and was presumably be- 
fore the Congress when it enacted §8(b)(7)(C). See, e.g. 
Cary v. Curtis, 3 How. 236, 240; White-Smith Music Pub. 
Co. v. Apollo Co., 209 U.S. 1, 14; Shapiro v. United States 
335 U.S. 1, 16; T.I.M.E. Inc. v. United States, 359 U.S. 464, 
474; Reina v. United States, 364 U.S. 507, 510. In Mastro 
Plastics, the court expressly set forth the rule of construc- 
tion by which legislation must be measured if it is to limit 
the right protected by Sections 7 and 13 of unions to engage 
in unfair labor practice strikes :* 


«| in the face of the affirmative emphasis that is 
placed by the Act upon freedom of concerted action 


The Court was even prepared to assume that under its construction of 


Section 8(d), the loas-of-status clause added nothing to the law. 350 U.S. at 287. 


™ Numerous other cases also had recognized this right. In addition to those 
cited in Mastro Plastics, and the express reference to Section 13 earlier in the 
opinion, 350 U.S. at 284, see ¢.g. United Mine Workers v. Arkansas Oak Floor- 
ing Co., 351 U.S. 62. 
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and freedom of choice of representatives, any limita- 
tion on the employees’ right to strike against viola- 
tions of §§ 7 and S(a), protecting those freedoms must 
be more explicit and clear than it is here in order to 
restrict them at the very time they may most be 
needed.”? 350 U.S. 270 at 287 (Emphasis supplied). 


And the Court made quite clear what Congress had to do 
in order to achieve the result argued for by the Board here: 


“The record shows that the supporters of the bill were 
aware of the established practice which distinguished 
between the effect of employees of engaging in eco- 
nomic strikes and that of engaging in unfair labor 
practice strikes. If Congress had wanted to modify 
that practice, it could have readily done so by specific 
provision. Congress cannot fairly be said to have made 
such an intrusion on employees’ rights, as petitioners 
claim, without some more explicit expression of its pur- 
pore to do so than appears here.’’ (emphasis supplied) 
d. at 288-89. 


It can hardly be argued that Section 8(b)(7)(C) is ‘‘ex- 
plicit and clear’’ in prohibiting unfair labor practice pick- 


eting. Since Congress was presumably aware of the Court’s 
admonition in Mastro Plastics, its failure to make ‘‘specific 
provision’’ to limit the right to engage in unfair labor 
practice strikes conclusively demonstrates that such was 
not its intention. Yet the Board reached a contrary con- 
clusion in the Blinne case without explaining how its con- 
clusion can be reconciled with Mastro Plastics. 


The relevant facts in Blinne are set forth in the margin.” 


=<‘On February 2, 1960, all three common laborers employed by Blinne at 
the Port Leonard Wood job site signed cards designating the Union to repre- 
sent them for purposes of collective bargaining. The next day the Union 
demanded that Blinne recognize the Union as the bargaining agent for the 
three laborers. Blinne not only refused recognition but told the Union it would 
transfer one of the laborers, Wann, in order to destroy the Union’s majority. 
Blinne carried oct his threat and transferred Wann five days later on Febru- 
ary 8. Following this refusal to recognize the Union and the transfer of Wann 
the Union started picketing at Fort Wood. 
® ° a ° * « ° ° « e 

The Union of course was not the certified bargaining representative of the 


employees. Moreover, no representation petition was filed during the more 
than thirty days in which picketing was taking place. On March 1, however, 
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The Board originally decided that employer unfair labor 
practices are at all times irrelevant in determining whether 
a union has violated section 8(b)(7)(C). C. A. Blinne Con- 
struction Co., 130 NLRB 587. Member Fanning, dissenting, 
pointed out that the Board’s conclusion gave the employer 
the advantage of his own unfair labor practices because it 
required the union to file an election petition under circum- 
stances where the employer’s action would make a ‘‘free 
and uncoerced election’’ impossible. Id. at 591-94. When 
two new members joined the Board, the case was reconsid- 
ered. The conclusion that the union had violated 8(b) (7) 
(C) was reaffirmed, but the new majority developed a more 
elaborate interpretation of the statute. It held that when 
an employer commits a violation of Section 8(a)(1) or 
8(a)(3) the union must nonetheless file a petition, which if 
it is accompanied by a charge, will not be processed while 
the unfair labor practice charge is pending. Where the 
employer has violated Section 8(a) (5), the union may picket 
without filing of a representation petition if it files a re- 
fusal-to-bargain charge. However, if the charge is dis- 
missed by the General Counsel, the union cannot save itself 
from an unfair labor practice finding by filing a repre- 
sentation petition immediately on dismissal of the charge. 
Rather, if a union has been picketing for recognition for 
over 30 days without the filing of a petition and its 8(a) (5) 
charge is dismissed, its picketing will be held to have been 
illegal from the outset as if the charge had never been filed. 


about three weeks after the picketing commenced and well within the statutory 
thirty-one day period, the Union filed unfair labor practice charges against 
Blinne, alleging violations of Section $(a) (1),(2),(3) and (5). On March 22, 
the Regional Director dismissed the Section $(a)(2) and (5) charges, where- 
upon the Union forthwith filed a representation petition under Section 9(¢) of 
the Act. Subsequently, on April 26, the Regional Director approved a uni- 
lateral settlement agreement with Blinne with respect to the Section 8(a) (1) 
and (3) charge which had not been dismissed. In the settlement agreement, 
Blinne neither admitted nor denied that it had committed unfair labor prac- 
tice.’? 185 NLRB No. 121, slip op. pp. 8-9. 


™= Members Rodgers and Leedom filed a separate opinion adhering to the 
original majority opinion and disagreeing with the reasoning of the new 
majority. Member Fanning filed an opinion concurring in part and dissenting 
in part but accepting the rationale of the two new members. 
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The Board's reasoning may be fairly summarized as 
follows: The statute ‘tis basically designed to serve’’ the 
normal situation where the employer has not committed 
an unfair labor practice and a free and fair election may 
be held. But Congress anticipated also the possibility 
of unfair labor practices which would make such an elec- 
tion impossible. Under those circumstances Congress did 
not require than an election be held immediately. Rather, 
it must be presumed to be familiar with the Board’s 
practice of delaying the processing of representation peti- 
tions while an unfair labor practice charge is pending. 
“Thus, the fears that the statutory requirement for filing 
a timely petition will compel a union which has been the 
victim of unfair labor practices to undergo a coerced elec- 
tion are groundless.”” Slip op. p. 16. Where, however, the 
employer has violated Section 8(a)(5), the Board’s prac- 
tice is not to entertain a representation petition and it has 
dismissed any representation petition which may have been 
on file. Therefore, if the union charges the employer with 
refusal to bargain, it need not simultaneously file a petition. 
Slip op. p. 17, n. 24. 


It cannot be gainsaid that the Board’s second opinion in 
Blinne represents a conscientious effort to avoid the harsh 
consequences of the first. The new opinion is, however, sub- 
ject to criticism both in method and in result. 


The most serious deficiency in the opinion’s technique is 
the failure to treat adequately with the leading judicial au- 
thority on unfair labor practice strikes, namely, the Mastro 
Plastics case. True, the opinion has two passing references 
to the admonition to ‘‘look to the provisions of the whole 
law and its objects and policy.’’ 350 U.S. 270, 285. See slip 
op. pp. 13, 16. But the Board fails to consider the actual 
holding of Mastro Plastics that the statute must be con- 
strued if possible to avoid interference with the right of em- 
ployees to engage in unfair labor practice strikes, and to 
draw the inference which necessarily follows from the 
Court’s careful statement of the rule of construction requir- 
ing that any provision limiting that right must be ‘‘clear 
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and explicit.’”’ The latter point gains additional significance 
since the Board’s pivotal assumption is Congressional 
knowledge of its administrative practice. It is entirely un- 
reasonable to assume that Congress consciously acted in 
reliance on a Board administrative practice which is sub- 
ject to modification or abandonment™ but was unware of or 
disregarded, a decision of the Supreme Court reaffirming 
the specially favored status of unfair labor practice strikes 
and laying down a rule of construction that such status 
could be modified only ‘‘by specific provision.’”’? Rather, we 
think that the principle that Congress is aware of the inter- 
pretations of earlier similar legislation requires that an 
authoritative holding of the Supreme Court itself affirming 
decisions of the Board and the Court of Appeals be taken 
as the controlling guide to interpretation rather than a 
fluctuating administrative practice. 


The most serious objections to the second Blinne opinion 
are revealed on analysis of its practical consequences. 
With respect to the employer unfair labor practices other 
than refusals to bargain, the Board’s reasoning, while more 
artistic than that of the original decision, changes nothing 
in the result. The union must still file a representation 
petition in order to retain its right to picket. The Board 
realizes the inequity of requiring the union to proceed to an 
election in the face of the employer’s misconduct. But it 
resolves the difficulty created by the involuntary filing of 
a petition by inviting the simultaneous filing of an unfair 


* With respect to the Board's postponement of elections while unfair labor 
practice charges are pending, see Great Atlantic and Pacific Tea Co., 101 NLRB 
118, 1020, modified, F. W. Woolworth Co., 109 NLRB 1446, 1448, in turn over- 
ruled in part, Ideal Electrical and Mfg. Co., 134 NLRB No. 135, 49 LERM 1316. 

The Board’s doctrine that a refusal to bargain charge and a representation 
petition are mutually inconsistent originated in .tteo Dairy Farms, 110 NLRB 
1346. That case overruled a previous Board decision, M. H. Davidson Co., 94 
NLRB 142, and was vigorously criticized in dissent. It introduces into industrial 
relations a doctrine akin to the election of remedies which so plagued the old 
common law. To assert that Congress codified an administrative practice 80 
dubious in merit and unsettled is to push the principle of Congressional 
acquiesence to unnecessary extremes. The Board itself does not consider the 
adoption of new labor legislation as freezing all prior Board administrative 
practices. See, ¢.g., Ideal Etectrical and Mfg. Co., supra. 
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labor practice charge. As a display of administrative in- 
genuity in causing two pieces of paper to bloom where only 
one grew before, this is a noteworthy advance, but it has 
little to commend it in the way of public policy. It requires 
the union in order to preserve its right to a private remedy 
to seek a public remedy whose adequacy is beyond its con: 
trol.* involving a procedure which may be troublesome and 
expensive. and which is ‘too slow to be effective,’’ Mastro 
Plastics. 350 U.S. at 286-287." There is no reason to believe 
that Congress intended in Section S(b) (7)(C) thus to foster 
litigation, and that it mandated the filing of a representa- 
tion petition at a time when it would not be acted upon. 
Moreover, the Board’s solution will in many situations 
allow the employer to retain the fruits of his unfair labor 
practices. The General Counsel may decline entirely to 
issue a complaint despite the fact that such unfair labor 
practices were committed—a matter to which we will recur. 
Even where a complaint issues, the Board’s remedy is often 
inadequate to dispel the effects of the unfair labor practice 
on the free choice of the employees. The discharge of lead- 
ing union organizers often has a coercive impact restrain- 
ing other employees from joining the union which cannot be 
dissipated by the reinstatement of the immediate victims of 
the unfair labor practice; the posting of a notice that an 
employer will make no further speeches does not erase from 


* Amalgamated Utility Workers Vv. Consolidated Edison Co., 309 U.S. 261. 
¥ 


* Many unions and individuals prefer to forego potential remedies for unfair 
labor practices in order to avoid these difficulties, even as many parties decline 
to fle law suits although they have meritorious claims. The Board may be 
reluctant to recognize this fact; but if the time ever came when every party 
aggrieved by an unfair labor practice were to file charges, the Board would 
be hopelessly inundated. 


"The trath of the Court’s assertion that the filing of unfair labor practice 
charges is a procedure ‘‘too slow to be effective’’ is borne out by the subsequent 
history of the Mastro Plastics case itself. The Supreme Court’s decision 
issued in February 1956. The Board’s back-pay determination issued April 24, 
1962, over 11 years after the unfair Inbor practices. Mastro Plastics Corp., 
136 NLEB No. 119, 50 LEEM 1006. 

Where the charge is a violation of Section 8(a) (5) the employees can never 
recapture the months or years in which their bargaining rights were denied 
while the charges are being processed or be made whole for the resultant 
failure to obtain the improved conditions which they might have achieved. 
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the minds of the employees the recollection of his threat to 
close the plant if the union wins the election. Examples 
need hardly be multiplied. The mere existence of the pos- 
sibility that they may thereby rid themselves of the eco- 
nomic pressure of the union will encourage many employers 
to violate the Act. 


‘“‘(F Jailure of the Board to sustain the right to strike 

against that conduct would seriously undermine the 
rimary objectives of the Labor Act.’”’ Mastro Plastics, 
50 U.S. 270, 278. 


The implications of the Board’s decision where the em- 
ployer violates Section 8(a)(1) or 8(a)(3) have been dis- 
cussed in order that the Board’s opinion may be evaluated 
as a whole, but need not be passed upon. Of immediate 
significance is the Board’s holding that where, as here, an 
employer has unlawfully refused to bargain, the union is 
excused from filing a representation petition only if it files 
a refusal to bargain charge. Our skepticism regarding the 
Congressional intent to encourage the filing of unfair labor 
practice charges is again in point; moreover, if Congress 
was relying on the Board’s refusal to entertain a repre- 
sentation petition while a refusal to bargain charge is on 
file, then a statutory provision requiring the filing of a 
petition can hardly be deemed to apply to such situations. 
But our main objection to the Board’s conclusion on this 
issue is more fundamental. The Board held, it will be 
recalled, that if the union files an unfair labor practice 
charge, it may continue to picket without a representation 
petition, as long as proceedings on that charge are before 
the Board. But it was also held, and this was the precise 
result in Blinne, that if the General Counsel refuses to issue 
a complaint on that charge, the legality of the picketing will 
be determined as of the time it began, and if it had con- 
tinued for more than 30 days ** then it will be held to have 
been illegal. The union will not only be held guilty of an 


™§trictly speaking, the Board could hold such picketing to be illegal if it 
had continued for even less than 30 days if that period were considered to be 
more than ‘‘reasonable’’. 
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unfair labor practice but its picketing will be stopped by 
injunction. The union cannot avoid these consequences by 
filing a representation petition immediately upon receiving 
notice of the dismissal of its charge. We must agree with 
the criticism of Members Rodgers and Leedom that ‘‘our 
colleagues’ conclusion seems to us to view Section 8(b) (7) 
as contemplating a ‘guessing game’ approach by unions 
charging that Section S(a)(5) has been violated.” ” If 
picketing is to be held illegal ab initio upon the dismissal of 
the S(a)(5) charge, the union will be hard-pressed to deter- 
mine whether to file a representation petition or a charge.” 
If it files a petition alone, the employer will derive the bene- 
fit of his own unfair labor practice and the rule will be, in 
every practical effect, identical to that of the first Blinne 
ease. Alternatively, if the union files an unfair labor prac- 
tice charge alone, it may find that it has been violating the 
law and be deprived of its valuable right to picket. We 
cannot believe that Congress intended a result which en- 
ables the employer by unlawfully refusing to bargain, to 
impose such a Hobson’s choice on unions. 

The seriousness of the union’s dilemma, and, indeed, the 
impossibility of its making an intelligent judgment, be- 
comes clear when it is remembered that the issuance of a 
complaint is a matter entirely in the discretion of the 
General Counsel. It is apparent that the Board in its 
consideration of this problem has overlooked this settled 
principle, since its reasoning proceeds on the assumption 
that a complaint will be issued whenever the employer has 
been guilty of a refusal to bargain. ‘‘We would, however, 
have had a much different case here if the Section 8(a) (5) 
charge had been found meritorious so as to warrant issu- 


135 NLEB No. 121, slip op. p. 23, n. 35. 


* It is not clear whether the alternative of filing both is open. The Board 
would probably refuse to receive the petition (see Blinne, slip op. p. 17, n. 24) 
in which event the union may find itself entrapped into an unfair labor prac- 
tice if the charge is ultimately dismissed. But if such a petition were enter- 
tained, it would be little comfort to the union; if the charge is dismissed, the 
union will at once be forced into an election in which it is at a disadvantage 
due to the unfair labor practices of the employer, and in which under current 
Board doctrine, it cannot raise the unfair labor practices as a defense. Sce 
a, 32, infra. 
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ance of a complaint.’’ Blinne, slip op. page 17, note 24. 
See also the Board’s opinion in this case at JA 33. But 
that assumption is entirely unsound. ‘‘The Board [now 
the General Counsel] has wide discretion in the issue of 
complaints * * * It is not required by the statute to move 
on every charge. It is merely enabled to do so.” Labor 
Board v. Indiana and Michigan Electric Co., 318 U.S. 9, 
18-19. ‘‘Even when a charge is filed, many factors must 
influence exercise by the General Counsel of this discre- 
tion relative to prosecution of unfair labor practices.” 
Radio Officers v. Labor Board, 347 U.S. 17, 53. In Haleston 
Drug Stores v. N.L.R.B., 187 F. 2d 418 (C.A. 9), the Court 
said: ‘‘The Board itself [before Taft-Hartley], without 
judicial challenge, acted on the assumption that it could, for 
reasons of policy or for budgetary or other reasons, de- 
cline to issue an unfair labor pactice complaint, or to dis- 
miss a complaint after issuance without determining the 
existence of an unfair labor practice, if in its reasoned 
judgment the policies of the act would be best served by 
that course. Of this assumption and practice one can not 
doubt that Congress was fully cognizant. ° * * In the com- 
plaint stages of an unfair labor practice proceeding, the 
exercise of jurisdiction appears clearly discretionary. The 
language of §10(b), as well as the judicial interpretation 
given the Act, so indicates. Despite the Act’s broad cover- 
age, authority obviously resides in the general counsel to 
refrain from issuing a complaint even though legal jurisdic- 
tion exists.’ Accord: Dunn v. Retail Clerks, 299 F. 2d 
873, 874 (CA 6) ; Local Union No. 12 v. NLRB., 189 F. 2d 1, 
3-5 (CA 7). The General Counsel’s exercise of this disere- 


© Indeed, the General Counsel's discretion was expressly relied on by the 
original Blinne majority in an effort to escape responsibility for the harshness 
of the result there reached: 


‘<The question as to whether or not this particular case—in view of 
the conflicting meritorious charges filed by both the Union and the 
Employer—should have been processed in this manner is a matter to be 
determined by the General Counsel, not by the Board. Regardless of the 
considerations which enter into his decision the fact remains that the 
General Counsel has seen fit to bring the case before the Board in this 
posture, and in this posture, the record clearly supports the finding that 
the Union did not comply with the mandate of the statute.’ 130 NLRB 
587, 590. 
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tion is absolute and not subject to review. International 
Union of Electrical Workers v. N.L.R.B., 110 U.S. App. 
D.C. 91, 94-96, 289 F. 2a 757, 760-762. Accord: Dunn v. 
Retail Clerks, 299 F. 2d S73 (CA6): Contractors Associa- 
tion v. N.L.R.B., 295 F. 2a 526 (CA 3), cert. denied, 369 
U.S. $13; Manhattan Construction Co. v. N.L.R.B., 170 F. 2d 
306 (CA 1). See also Brief for the National Labor Rela- 
tions Board in Culinary Workers, etc. v. N.L.R.B., pp. 24-25, 
App. D.C. No. 16839, decided Nov. 1, 1962." 


Since no standards govern the General Counsel, none are 
available to the union when it must determine at its peril 
whether it may lawfully continue picketing without the 
filing of a representation petition. If Section 8(b)(7)(C) 
has the meaning which the Board attributes to it in the 
second Blinne case, it constitutes—in those situations where 
the employer has engaged in a refusal to bargain—a viola- 
tion of the due process clause of the Fifth Amendment. 
For, like Cramp v. Board of Public Instruction, 368 US. 
278, 287, the case then 


“falls within the compass of those decisions which 
hold that ‘... a statute which either forbids or requires 
the doing of an act in terms so vague that men of com- 
mon intelligence must necessarily guess at its meaning 
and differ as to its application, violates the first essen- 
tial of due process of law.’ Connally v. General Con- 
struction Co.. 269 U.S. 385, 391. * * * ‘In the light of 
our decisions, it appears upon a mere inspection that 
these general words and phrases are so vague and 
indefinite that any penalty prescribed for their viola- 
tion constitutes a denial of due process of law. It is 


™ We should point out, however, that the conclusion which the Board seeks to 
draw—that the existence of the unfair labor practice, as to which the General 
Counsel declined to issue a complaint, may not be litigated in some appropriate 
proceeding—does not follow. The Board’s decision in Times Square Stores 
Corp., 79 NLEB 361, 265, which so holds, is unsound in principle precisely 
beeanse the General Counsel may have refused to issue the complaint for rea- 
sons other than the fact that no unfair labor practice was committed. A deci- 
sion may conclude the parties ‘‘only as to those matters in issue or otherwise 
eontroverted, upon the determination of which the finding or verdict was ren- 
dered.’’ Cromwell v. County of Sac, 94 U.S. 351, 353; Commissioner v. Sunnen, 
333 U.S. 591, 598. It is reasonable to deny a party two bites at the apple, but 
it in a requirement of due process that he have at least one. 
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not the penalty itself that is invalid; but the exaction 
of obedience to a rule or standard that is so vague and 
indefinite as to be really no rule or standard at all.’ 
Champlin Refining Co. v. Corporation Commission of 
Oklahoma, 286 U.S. 210, 243.’’ 


Because the conduct involved here is peaceful picketing, 
the Court’s further reasoning in Cramp is directly in point: 


‘“‘The vice of unconstitutional vagueness is further 
aggravated where, as here, the statute in question 
operates to inhibit the exercise of individual freedoms 
affirmatively protected by the Constitution. As we said 
in Smith v. California, (361 U.S. 147, 151] ‘. . . stricter 
standards of permissible statutory vagueness may be 
applied to a statute having a potentially inhibiting 
effect on speech; a man may the less be required to act 
at his peril here, because the free dissemination of 
ideas may be the loser.’ ’? 368 U.S. at 287. 


The Cramp decision (id. at 288) cited with approval Strom- 
berg v. California, 283 U.S. 359; Herndon v. Lowry, 301 U.S. 
242; Thornhill vy. Alabama, 310 U.S. SS and Winters v. 
New York, 333 U.S. 507. Thornhill v. Alabama means at 
least this: Picketing may not constitutionally be regulated 
in such a manner that a union cannot determine whether 
its picketing is lawful or unlawful. For, as the Court 
recognized in Cramp—significantly citing Thornhill—such 
a statute or rule has an adverse impact not only on unlaw- 
ful but on lawful and constitutionally protected conduct. 
See also Chauffeurs, Teamsters, Etc. v. Newell, 356 U.S. 
341; Teamsters Local v. Vogt, 354 U.S. 284, 294-95. 


Moreover, since the General Counsel’s discretion is un- 
reviewable, the right of the union to continue picketing is 
left to the unfettered judgment of a single official. ‘‘It is 
settled by a long line of recent degisions [that a statute 
which] makes the peaceful enjoyment of freedoms which 
the Constitution guarantees contingent upon the uncon- 
trolled will of an official—as by requiring a permit or license 
which may be granted or withheld on the discretion of such 
official—is unconstitutional censorship or prior restraint 
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upon the enjoyment of those freedoms."* Staub v. City of 
Baxley, 355 U.S. 313, 322. The situation under the Board’s 
Blinne Qoctrine is indistinguishable. If the General Coun- 
sel decides to issue a complaint, then picketing may law- 
fully continue. If he declines, it is unlawful and subject 
to injunction.* The complaint, though not denominated a 
license to picket, has precisely that effect. Free speech 
considerations aside, it is not our system, and Congress 
cannot have intended, to place the economic destinies of 
one party in the hands of a single individual operating 
without standards and subject to review by no other author- 
ity. Panama Refining Co. v. Ryan, 293 U.S. 388, 420-430; 
Kent v. Dulles, 357 U.S. 116, 129. 


TIL The Union Did Not Picket “Without a Petition Under 
Section 9(c) Being Filed” 

Section $(b)(7)(C) refers to picketing ‘‘without a peti- 

tion under Section 9(c) being filed within a reasonable 

period of time not to exceed 30 days from the commence- 


ment of such picketing’. Here, prior to the picketing, the 
employer filed an RM petition (JA 95), which was ‘‘a peti- 
tion under Section 9(c)”, specifically, Section 9(¢) (1) (B). 


Thus, the union was not picketing ‘‘without a petition 
being filed,” and if the words of section 8(b)(7)(C) are to 
be given their ‘‘natural construction”’ (Blinne, slip op. 
p- 11) there was no violation here. The fact on which the 
Board relies, (JA 32-33) that the petition was filed before 
the passage of the Act, is irrelevant to the avowed purposes 
of the Act. The Board has held that a union which lost 
an election before the effective date of the Act violated 
8(b)(7)(B) by continuing its picketing after that date, and 
less than twelve months after the election. Macatee Inc., 
127 NLRB 683. If events before the passage of the Act 


™In an injunction proceeding under Section 10(1) the Court could not, of 
course, review the General Counsel’s refusal to issue the complaint in the 8(a) 
(5) proceeding; and since under the Board’s theory, a violation of Section 
8(b)(7)(C) is completed when the charge is dismissed, the injunction will 
normally follow. 
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are relevant to establish an unfair labor practice, why 
should they be disregarded when they provide a defense? 
The statement that the filing of a petition is ‘‘an affirmative 
requirement of the Section’’ (JA 33) is perhaps merely a 
rhetorical flourish. The statute does not read ‘‘without 
filing a petition’’. It speaks of ‘‘a petition being filed’’, 
and is satisfied whether this is done by the union or the 
employer. 


Lest our position be misunderstood, we wish to make it 
quite clear that we do not here embrace the literalism which 
has been repeatedly rejected by the courts and which we 
have urged has no place in interpreting Section 8(b)(7) 
(C).35 We do insist, however, that the Board cannot take 
a literalistic approach to outlaw picketing by a majority 
union or in protest of unfair labor practices, in the face of 
specific Congressional disavowals of such purposes, and 
then, when the words of the statute are inconvenient aban- 
don them without pointing to any indicia of the Congres- 
sional will to justify its conclusion. 


IV. As Interpreted By the Board, the Act Would Violate the 
First and Fifth Amendments 


In view of this Court’s recent opinion in Frutt and Vege- 
table Packers Local v. N.L.R.B., 308 F. 2d 311, we need not 
belabor the proposition that picketing has retained its con- 
stitutionally protected status. The failure of the Board 
to consider the constitutional implications of its interpre- 
tations may explain their constitutional insufficiency. 


We have set forth in connection with the statutory analy- 
sis why, in the present state of the law, the Board’s con- 


“The Board has also held that picketing before the effective date of the 
Act is relevant in determining the ‘‘reasonable period’’ of subsequent picket- 
ing. Teamsters Local 239, 127 NLRB 958, enforced 289 F. 2d 41 (CA 2); 
Sapulpa Typographical Union, 138 NLRB No. 24, 50 LREM 1568. Since we 
believe, for reasons not presently apposite, that these decisions are unsound, 
we do not rely on them. 


Thus, for example, the phrase ‘‘petition being filed’’ does not foreclose 
the Board from imposing some cutoff period after which a remote petition is 
no longer effective to forestall a violation of Section 8(b)(7)(C), or requiring 
the petition to have been filed in connection with the same claim for recogni- 
tion. But neither of those situations obtain here. 
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struction would render the statute unconstitutional. (See 
pp. 33 to 34, and 46 to 50, supra). One additional point 
may be made, however: Section S(b)(7) is addressed 
solely to picketing. The statutes involved in the Supreme 
Court’s decisions limiting the right to picket were directed 
at coercive conduct generally. The Supreme Court held 
that where picketing is a coercive technique, its speech ele- 
ments will not necessarily immunize it from their regula- 
tion. But it is a different matter to single out by statute 
conduct which, like picketing, partakes of free speech. Such 
a statute appears to sanction the restraint of picketing 
‘‘withont an investigation into its conduct and purposes’. 
See Teamsters Union v. Vogt, 354 U.S. 284, 294. 


V. The Board’s Order Is Improper 


The Board ordered the union to ‘‘Cease and desist from 
picketing [Greenfield] ° * © where an object thereof is 
forcing or requiring said employer to recognize of bargain 
with them ° * * in violation of Section 8(b)(7)(C).”” (JA 
34) Of course, a blanket injunction not to violate a par- 


ticular section of the Act is improper. Labor Board v. 
Express Publishing Corp., 312 US. 426, 435. 


But the matter is more serious because the Board has 
failed even to spell out in the words of the statute the con- 
duct to be enjoined. Therefore, the union in determining 
the legality of its conduct, must anticipate the future course 
of decisions under this section.” The Board has simply 
not met the problems of drafting an order under this new 
statute. These problems are not minimal.** However, 
since this case bristles with important questions which may 


* Greene v. ITU, 18 F. Supp. 630 (D. Conn.), illustrates the acuteness of 
the problem. There the General Counsel brought a contempt proceeding under 
an injunetion whose wording was similar to that proposed in this cuse, testing « 
highly controversial interpretation of the Act at 6 time when the Board had not 
rendered « single decision under Section 8(b)(7)(C). The Court and ulti- 
mately, in another case, the Board, rejected the Genera] Counsel’s theory. See 
Crown Cafeteria, 135 NLEB No. 124, 49 LREM 1648. 


* For instance, if the second proviso to Section 8(b) (7)(C) and its qualifi- 
cations were embodied in hace verba in an injunction, substantial free speech 
and due process questions would be created. 
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moot the issue of the order, it would be inappropriate to 
discuss the problems which would have arisen if the Board 
had entered an order in proper form. 


CONCLUSION 


By reason of the foregoing the order of the Board should 
be set aside. 


Respectfully submitted, 


Geruarp P. Van ARKEL 

Georce KavrMaNN 
1730 K Street, N.W. 
Washington 6, D. C. 


Rosert A. Wrison 
1103-4 Fifth Third Bank Building 
Cincinnati 2, Ohio 


Attorneys for Petitioners 
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APPENDIX 
Constitutional and Statutory Provisions Involved 
U. S. Constitution: 


Amendment I. Congress shall make no law * * * abridg- 
ing the freedom of speech * * * 


Amendment V. No person shall be * * * deprived of life, 
liberty, or property, without due process of law °* * ° 


National Labor Relations Act, as amended: 


Section 7. Employees shall have the right to self-organ- 
ization, to form, join, or assist labor organizations, to bar- 
gain collectively through representatives of their own 
choosing, and to engage in other concerted activities for 
the purpose of collective bargaining or other mutual 
aid or protection, and shall also have the right to refrain 
from any or all of such activities except to the extent that 
such right may be affected by an agreement requiring mem- 
bership in a labor organization as a condition of employ- 
ment as authorized in section 8(a) (3). 


Section 8(a): It shall be an unfair labor practice for an 
employer— 
(1) to interfere with, restrain, or coerce employees 
in the exercise of the rights guaranteed in section 7; 


(3) by discrimination in regard to hire or tenure of 
employment or any term or condition of employment 
to encourage or discourage membership in any labor 
organization: ° * ° 


(5) to refuse to bargain collectively with the repre- 
sentatives of his employees, subject to the provisions 
of section 9(a). 
Section 8(b): It shall be an unfair labor practice for a 
labor organization or its agents— 


(7) to picket or cause to be picketed, or threaten to 
picket or cause to be picketed, any employer where an 
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object thereof is forcing or requiring an employer to 
recognize or bargain with a labor organization as the 
representative of his employees, or forcing or requir- 
ing the employees of an employer to accept or select 
such labor organization as their collective bargaining 
representative, unless such labor organization is cur- 
rently certified as the representative of such employ- 
ees: 

(A) where the employer has lawfully recognized 
in accordance with this Act any other labor organ- 
ization and a question concerning representation 
may not appropriately be raised under section 9(c) 
of this Act, 


(B) where within the preceding twelve months a 
valid election under section 9(c) of this Act has been 
conducted, or 


(C) where such picketing has been conducted with- 
out a petition under section 9(c) being filed within a 
reasonable period of time not to exceed thirty days 
from the commencement of such picketing: Provided, 
That when such a petition has been filed the Board 
shall forthwith, without regard to the provisions of 
section 9(c)(1) or the absence of a showing of a sub- 
stantial interest on the part of the labor organiza- 
tion, direct an election in such unit as the Board 
finds to be appropriate and shall certify the results 
thereof: Provided further, That nothing in this sub- 
paragraph (C) shall be construed to prohibit any 
picketing or other publicity for the purpose of truth- 
fully advising the public (including consumers) that 
an employer does not employ members of, or have a 
contract with, a labor organization, unless an effect 
of such picketing is to induce any individual em- 
ployed by any other person in the course of his em- 
ployment, not to pick up, deliver or transport any 
goods or not to perform any services. 
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Nothing in this paragraph (7) shall be construed to permit 
any act which would otherwise be an unfair labor practice 
under this section 8(b). 


Section 9(a): Representatives designated or selected for 
the purposes of collective bargaining by the majority of the 
employees in a unit appropriate for such purposes, shall 
be the exclusive representatives of all the employees in 
such unit for the purposes of collective bargaining in re- 
spect to rates of pay, wages, hours of employment, or other 
conditions of employment: ° ° ° 


Section 9(c)(1): Whenever a petition shall have been 
filed, in accordance with such regulations as may be pre- 
seribed by the Board— 


(A) by an employee or group of employees or any 
individual or labor organization acting in their behalf 
alleging that a substantial number of employees (i) 
wish to be represented for collective bargaing and that 
their employer declines to recognize their representa- 
tive as the representative defined in section 9(a), or 
(ii) assert that the individual or labor organization, 
which has been certified or is being currently recog- 
nized by their employer as the bargaining representa- 
tive, is no longer a representative as defined in sec- 
tion 9(a); or 


(B) by an employer, alleging that one or more indi- 
viduals or labor organizations have presented to him 
a claim to be recognized as the representative defined 
in section 9(a): 


the Board shall investigate such petition and if it has rea- 
sonable cause to believe that a question of representation 
affecting commerce exists shall provide for an appropriate 
hearing upon due notice. Such hearing may be conducted 
by an officer or employee of the regional office, who shall 
not make any recommendations with respect thereto. If 
the Board finds upon the record of such hearing that such 
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a question of representation exists, it shall direct an elec- 
tion by secret ballot and shall certify the results thereof. 


Section 13. Nothing in this Act, except as specifically 
provided for herein, shall be construed so as either to in- 
terfere with or impede or diminish in any way the right to 
strike, or to affect the limitations or qualifications on that 
right. 


| 
| 
BRIEF FOR THE NATIONAL LABOR RELATIONS 
BOARD 


United States Cunt uf Aunrals 


FoR THE District OF CoLUMBIA CIRCUT! 


No. 17,058 | 


DaYTON TYPOGRAPHICAL UNION No. 57 (INTER- 
NATIONAL TYPOGRAPHICAL UNION, AFL-CIO) AND 
INTERNATIONAL TYPOGRAPHICAL Union, (AFL- 
CIO) PETITIONER 


” 


NATIONAL LABOR RELATIONS BOARD 
On Petition To Review and Set Aside, and On Request for 
Enforcement of An Order of the National Labor 
Relations Board 


i 
. lp 
STUART: ROTHMAN, 
| General Counsel, 
Dominick L. MANOLI, 
Associate General Counsel, 


MARCE!. MALLET-PREVOST, 
Assistant General Counsel. 
Norton J. CoME, 
Assistant General Course! 
Les M; MopJeska, 
| Attorney. 
National Labor Relations Board. 
, 


STATEMENT OF QUESTIONS PRESENTED 


The questions presented are set forth in the pre- 
hearing conference stipulation, and appear at pp. 101- 
102 of the Joint Appendix. 


tl 


INDEX 


ac) 
ny 
a 
® 


Statement of questions presented 
Counterstatement of the case 


I. The Board’s findings of fact 
II. The Board’s conclusions and order 


A WwW KF e 


Summary of argument 


Ww Oo 


Argument 


I. The Board properly found that the Union’s 
picketing violated Section 8(b) (7) (C) of the 


. Introduction oe 

. The proscription of Section 8(b) (7) a 
plies to majority, no less than to minority, 
unions 

. Employer unfair labor practices are not 
automatically a “defense” where a union 


pickets for an object proscribed by Sec- 
tion 8(b) (7) 


. The representation petition filed by the 
Company and later withdrawn is not an 
operative petition for purposes of Section 
8(b) (7) (C) 
Il. Section 8(b) (7), as construed by the Board 
is not unconstitutional 
Ill. The Board’s order is valid 
Conclusion 


Appendix. ......-----secccccnsssececeeeccnsssseeseentmess cette 


AUTHORITIES CITED 
Cases: 
Aiello Dairy Farms, 110 NLRB 1365 
Amalgamated Meat Cutters. Local 88 v. N.L.R.B., 
99 App. D.C. 24, 287 F. 2d 20, cert. den., 352 


Cases—Continued 


Brooks v. N.LRB., 348 US. 96 

Building Service Employees’ Union v. Gazzam, 
OSes Oate SS a 

Carpenters Union v. Ritter’s Cafe, 315 U.S. 722 .. 

Central States Drivers Council v. N.L.R.B., 105 
App. D.C. 338, 267 F. 2d 166, cert. den., 361 
U.S. $33. ee 

Charlton Press, Tne., 135 NLRB No. "123 

Chicago Printing Pressmen’s Union No. 3 (Moore 
Laminating. Inc.), 187 NLRB No. 88 

Cremp v. Board of Public Instruction, 368 U.S. 


Denver Bldg. & Constr. Trades Council v. 
NLRBB., 341 U.S. 675 

Fruit & Vegetable Packers & Warehousemen, 
Local 760 v. N.L.R.B., —— App. D.C., 308 F. 


Getreu v. ITU & Dayton Typographical Union No. 
57, et al., 205 F. Supp. 931 (S.D. Ohio), Civil 
No. 4604 

Giboney v. Empire Storage & Ice Co., 336 US. 
490 

Great Lakes Dredging Co. v. Huffman, 319 U.S. 
293 

*Greene v. Typographical Union, Local 285, 182 F. 
Supp. 788 (D. Conn.) -....-...------------eneeeeeneeeee 27, 338, 49 

Hourihan v. N.L.R.B., 91 App. D.C. 316, 201 F. 
2d 187, cert. den., 345 U.S. 930 

Hughes v. Superior Court, 339 U.S. 460 

*Int’l Bro’hd of Electrical Workers, Local 501 v. 
N.L.R-B., 341 U.S. 694 

Int'l Bro’hd of Teamsters v. Hanke, 339 U.S. 470 

*Int’l Bro’hd of Teamsters v. Vogt, Inc., 354 U.S. 


*Int’l Hod Carriers & C. A. Blinne Constr. Co., 135 
NLRB No. 121 33, 35, 38, 41 
Int'l Union of Elec., Radio & Machine Workers v. 
N.L.R.B., 110 App. D.C. 91, 289 F. 2d 757 


* Authorities chiefly relied upon. 


Cases—Continued 


Jordan v. DeGeorge, 341 U.S. 223 
Joy Silk Mills, Inc. v. N _L.R.B., 87 App. D.C. 360, 

185 F. 2d 732, cert. den., 341 U.S. 914 
Local Union No. 10, United Assn. of Journeymen, 

etc. v. Graham, 345 U.S. 192 
Local 259, UAW (Fanelli Ford Sales, Inc.), 133 

NLRB 1468 ....------------ecoececoseeceeceeesessesesecsrrecseseresate 
Mastro Plastics Corp. v. N.L.R.B., 350 U.S. 270 -. 
N.L.R.B. v. Brewery & Beer Distributor Drivers, 

Local 830, 281 F. 24 819 (C.A. 3) 

N_L.R.B. v. Dist. 50, 355 U.S. 453 
N.L.R.B. v. Drivers, Local No. 639 (Curtis Bros.), 

B62 U.S. 274 -n--n-cneecncsnecnneeceecensceesenseaseerensennseaseatess 
N.L.R.B. v. Express Publishing Co., 312 U.S. 426.. 
N.L.R.B. v. Greensboro Coca-Cola Bottling Co., 

180 F. 2d 840 (C.A. 4) 

*N.L.R.B. v. Local 182, Teamsters (C.A. 2 

January 28, 1968 .......---------------— __29, 35, 45, 47 
N.L.R.B. v. Local 239, Teamsters, 289 F. 2d 41 

(C.A. 2), cert. den., 368 U.S. 833 
N.L.R.B. v. Marcus Trucking Co., 286 F. 2d 583 

(CA. 2) erneeccnscnecenesseeceestetenstensenstes 
Penello v. Retail Store Employees, Local Union 

692, 188 F. Supp. 192 (D.C. Md.), affd., 287 

F. 2d 509 (C.A. 4) ---n-n2c-ccsceeeccsee etc 29, 48 
Thornhill v. Alabama, 310 U.S. 88 47 
Time Square Stores Corp., 79 NLRB 361 
United Bro’hd of Carpenters, Local 978, 120 

NLRB 610 ..-.-ss----sceceecnssnsensesee cents 
United Mine Workers v. Arkansas Oak Flooring 

Co., 351 U.S. 62. -----n-scencnecne re 
Zenith Radio Corp. v. F.T.C., 148 F. 2d 29 (C.A. 

TT) cncvvsacececone—socnnenennseeeecrescntammessnenronenaae net = 51 


—— 


* Authorities chiefly relied upon. 


Statute: Page 


National Labor Relations Act, as amended (61 
Stat. 186. 73 Stat. 519, 29 U.S.C., Secs. 151, 
et seq.) 

Section 3 (da) 

Section 8 (a) 

Section $ (a) (2) 
Section $ (a) (5) -.- 
Section § (b) (7) 
Section 8 (b) (7) (A) - 
Section $ (b) (7) (B) 
Section 8 (b) (7) (C) ..-....------- 2, 12, $7, 40-41, 42, 45 
Section 8 (b) (7) (D) -. 
Section 9 (c) 

Section 9 (c) (3) 
Section 9 (f) 

Section 9 (g) 

Section 9 (h) 

Section 10 (b) -.. 
Section 10 (1) 


Section 201 (d) 


Miscellaneous: 


105 Cong. Rec. 6557-6664, II Leg. Hist. 1184-1190 

105 Cong. Rec. 6672-6673, II Leg. Hist. 1199- 
1200 

105 Cong. Rec. 15519-15520, 15702, 15858-15859, 
Il Leg. Hist. 1555-1557, 1645, 1691 -............-..---- 

105 Cong. Rec. 15540-15541, II Leg. Hist. 1577 .... 

105 Cong. Rec. 15540-15541, 15557-15558, II Leg. 
Hist. 1577, 1593-1594 

105 Cong. Rec. 17333, II Leg. Hist. 1383 -... 

105 Cong. Rec. 17334, II Leg. Hist. 1384 .... 

105 Cong. Rec. 17898, II Leg. Hist. 1431 

105 Cong. Rec. 17900, II Leg. Hist. 1433 

105 Cong. Rec. 18135, II Leg. Hist. 1722 

Hearings before the Subcommittee on Labor of 
the Committee on Labor and Public Welfare, 
United States Senate, on S. 505, et al., 86th 


Miscellaneous—Continued 


H. Rep., No. 741, 80th Cong., 1st Sess. 51, I Leg. 
Hist. 809 

H. R. 8342, I Leg. Hist. 756-758, Sec. 705 (a) (2) 
and (d) 

H. R. 8400, I Leg. Hist. 683-685, Secs. 705(c), 
705 (e) 

N.L.R.B. Rules and Regulations, Series 8, as 
amended, Secs. 102.9, 102.76 

S. 748, I Leg. Hist. of the Labor Management 
Reporting & Disclosure Act of 1959 (G.P.O., 
1959), Sec. 504 (a) 

S. 1555, I Leg. Hist. 362-363, 583, 584, Secs. 111, 
708(a), 708(b) 

S. Rep. No. 187, 86th Cong., 1st Sess. 74-78, I 
Leg. Hist. 470-474 

Cox, The Landrum Griffin Amendments to the 
National Labor Relations Act, 44 Minn. L. Rev. 
257, 262-270 (1959) 


United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,058 


DAYTON TYPOGRAPHICAL UNION No. 57 (INTER- 
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INTERNATIONAL TYPOGRAPHICAL Union, (AFL- 
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NATIONAL LABOR RELATIONS BOARD 


On Petition To Review and Set Aside, and On Request for 
Enforcement of An Order of the National Labor 
Relations Board 


BRIEF FOR THE NATIONAL LABOR RELATIONS 
BOARD 


COUNTERSTATEMENT OF THE CASE 


This case is before the Court upon the petition of 
the Dayton Typographical Union No. 57, and Interna- 
tional Typographical Union, AFL-CIO,’ to review and 


1The two labor organizations are hereafter referred to 
collectively as the Union, or petitioners, and individually as 
Local 57 and the International. 


(1) 


> 


set aside an order of the National Labor Relations 
Board issued against them on May 28, 1962, pur- 
suant to Section 10(c) of the National Labor Rela- 
tions Act, as amended (61 Stat. 136, 73 Stat. 519, 29 
U.S.C., Sees. 151, et seg.). The Board has filed a 
cross-petition, requesting enforcement of its order. 
The Board's decision and order are reported at 137 
NLRB No. 49 (J.A. 31-37).2. This Court has juris- 
diction of the proceedings under Section 10(e) and 
(f) of the Act. 


I. The Board’s findings of fact 


In brief, the Board found that the Union violated 
Section S(b)(7)(C) of the Act* by picketing the 
Greenfield Printing and Publishing Company (herein 
“the Company”) with an object of forcing or requir- 
ing the Company to recognize and bargain with the 
Union as the collective bargaining representative of 
the Company’s employees, without a petition under 
Section 9(c) of the Act having been filed within a 
reasonable period of time from the commencement 
of the picketing. The evidence upon which the Board 
based its findings is summarized below. 

The Company is an Ohio corporation engaged in 
the printing and publishing business in Greenfield, 


2“J_A” references are to pages of the Joint Appendix. 
Wherever in a series of references a semicolon appears, ref- 
erences preceding the semicolon are to the Board’s find- 
ings; succeeding references are to the supporting evidence. 


>This provision was added by the Labor-Management Re- 
porting and Disclosure Act of 1959 (P.L. 86-257, 73 Stat. 
519, approved September 14, 1959). 
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Ohio (J.A. 9; 39-40).* In February and March 1959, 
various Company employees became interested in un- 
ion organization; they contacted J. E. McMillin, then 
President of Local 57,’ and began signing authoriza- 
tion cards for the Union (J.A. 10; 68). On March 
5, having learned of the organizational activity, the 
Company’s president, Wilson Moon, sent a letter to 
the employees setting out all of the benefits which 
the Company had voluntarily given the employees and 
stating the Company’s reasons for not wanting a 
union in the plant (J.A. 10). The letter read in 
part as follows: “I am aware that some members of 
our Company are considering the possibility of at- 
tempting to convert the Company to a ‘union shop.’ 
This is of great concern to me as I am convinced that 
if our Company should become ‘unionized,’ very se- 
rious economic harm could result to the Company as 
well as to you and your family. I am writing to 
you in the hope that before you make a final decision 
which may affect your ability to continue to live and 
work in Greenfield you will consider all the facts” 
(ibid.). 


+During a representative 12-month period, the Company 
received materials and supplies valued in excess of $50,000, 
which were purchased by and shipped to the Company 
directly from points outside of Ohio. During the same pe- 
riod the Company sold and shipped products valued in ex- 
cess of $50,000 directly to points outside of Ohio (J.A. 9; 
39-40). No jurisdictional issue is raised. 


5 For several years prior to August 1, 1959, McMillin was 
president of Local 57; since that date he has been a special 
representative of the International (J.A. 9; 46, 48). 
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Subsequently, Moon called a meeting of “supervi- 
sors and others who would possibly be moved into 
& Supervisory position” (J.A. 10-11; 76, 42-43, 55-56, 
65-67). These people were told by Moon (J.A. 11; 
7S): “1. Get out [of the Union] if you are in. 
** * 2. Don’t encourage or assist or discourage 
union activity on part of our employees.” 

By March 20, 1959, 35 of the Company’s 51 em- 
ployees (exclusive of office personel) had signed au- 
thorization cards for the Union (J.A. 10; 68-69). On 
that date, Robert Ameln, an International representa- 
tive, and McMillin, Local 57’s president, advised 
Moon—both by letter and in person—that the Union 
represented a substantial majority of the Company’s 
employees and requested the Company to recognize 
the Union and to negotiate a contract with the Union 
(J.A. 11; 40-41, 43-45, 50-51, 69-72, 78-83). How- 
ever, Ameln told Moon that the Union, pursuant to 
International policy, had not complied with the filing 
requirements of Section 9(f), (g) and (h) of the 
Act,* and thus could not avail itself of the services 
of the Board to hold an election to prove its claim of 
majority representation (J.A. 11; 79, 44-45). Ameln 
offered to prove the Union’s majority in an election 
conducted by a priest or minister, by some other im- 
partial party, or by the Company’s attorney (J.A. 
11; 57, 71-72, 80-81). Moon refused the Union’s re- 
quests, stating that before the Company would recog- 
nize and bargain with the Union it would be neces- 


+ These provisions were repealed by the LMRDA, 1959, 73 
Stat. 519, 525, Sec. 201(d). 
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sary for the Union to establish its majority status in 
a Board election. On March 27, Moon advised the 
Union further that since the Union was unable to 
file an election petition the Company had filed its 
own petition with the Board (J.A. 12-13; 82-83, 59- 
60, 95). Moon added that the Company would not 
meet with the Union as requested, but would await 
the outcome of the Board proceedings (ibid.). 

On April 15, 1959, 31 of the Company’s employees 
went out on strike and commenced picketing the 
Company’s plant with signs reading “Members of 
Typographical Union No. 57 on strike against the 
Greenfield Printing and Publishing Company” (J.A. 
13-14; 55, 42, 46-47, 49, 56-57, 63-64, 74-76). On 
various occasions, the pickets distributed leaflets on 
the picket line and throughout the town of Greenfield 
indicating that they were on strike and picketing 
for the purpose of forcing the Company to recognize 
and bargain with the Union (J.A. 14; 47-49, 86-94). 

On May 18, 1959, the Board, after a hearing upon 
the Company’s petition,’ issued an order directing an 
election among the Company’s production and main- 
tenance employees (J.-A. 13; 49-50, 97-98)." | Two 
days later, the Company requested permission from 
the Board to withdraw the election petition (J.A. 13; 
49-50, 99). On June 4, 1959, the Board granted the 
Company’s withdrawal request and entered an order 


?'The Union, although properly served, did not appear or 
participate in the hearing (J.A. 13; 97). 

*The Board found that the Company’s foremen and assist- 
ant foremen were supervisors and excluded them from the 
unit (J.A. 98, n. 3). 
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closing the representation proceeding (J.A. 13; 100).’ 

The strike and picketing continued, and the Com- 
pany persisted in its refusal to recognize and bargain 
with the Union (J.A. 13-14; 43-46). On Novem- 
ber 18, 1959, Section 8(b)(7) of the Act became 
effective. On April 19, 1960, the Company filed un- 
fair labor practice charges against the International 
and Robert F. Ameln as its agent, and against Local 
57 and J. E. MeMillin as its agent. The charges 
alleged that the Union’s picketing was in violation 
of Section 8(b)(7)(C) of the Act. (J.-A. 14.) In 
May 1960, the Board’s Regional Director, pursuant 
to Section 10(1) of the Act, filed a petition in the 
United States District Court for the Southern Dis- 
trict of Ohio, to enjoin the Union’s picketing pending 
a final adjudication by the Board. On May 23, 1960, 
the District Court found “that there is reasonable 
cause to believe that respondents have engaged in, and 
are engaging in, acts and conduct in violation of Sec- 
tion 8(b) (7), subparagraph (C), of the Act,” and 
enjoined the Union’s picketing pending final disposi- 
tion of the matter by the Board. Getreu v. ITU and 
Dayton Typographical Union No. 57, et al., Civil No. 
4604 (S.D. Ohio).” 


*Yn its order (J.A. 100) the Board noted that it had been 
administratively advised that the Union had no objection to 
the Company’s withdrawal request. 


2” On May 23, 1962, the District Court, upon the Union’s 
motion, dissolved the Section 10(1) injunction upon the 
ground that, because of the Board’s delay in deciding the 
unfair labor practice case, the temporary injunction had 
been outstanding for more than a reasonable period of time. 
Getreu v. ITU, 205 F. Supp. 931 (S.D. Ohio). The Board’s 
decision issued May 28, 1962. 
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II. The Board’s conclusions and order 


The Board found” that an object of the Union’s 
picketing was to force or require the Company to 
recognize and bargain with the Union, although the 
Union was not the certified bargaining representative 
of the Company’s employees at any time during the 
picketing.” The Board also found that the Union 
had continued its recognition picketing for more than 
30 days after November 13, 1959—the effective date 
of Section 8(b) (7) (C)—without a representation pe- 
tition having been filed within the meaning of that 
Section. The Board rejected the Union’s contention 
that the Company’s petition, which was filed and 
withdrawn before the effective date of Section 8(b) 
(7) (C), satisfied the requirements of that Section. 
The Board also rejected the Union’s contentions that 


the Union’s majority status and the Company’s al- 
leged unfair labor practices constituted defenses to 
the picketing. Accordingly, the Board concluded that 
the Union’s picketing violated Section 8(b) (7) (C) of 
the Act (J.A. 31-33). 

The Board’s order requires the Union to cease and 
desist from picketing the Company where an object 


1 The Board adopted the evidentiary findings but not the 
conclusions or recommendations of the Trial Examiner, who 
had recommended that the complaint be dismissed (J.A. 31). 


1% The parties stipulated that neither the International 
nor Local 57 has ever been certified by the Board as the 
representative of the Company’s employees; the parties also 
stipulated that neither the International nor Local 57 has 
ever filed a petition for certification as bargaining repre- 
sentative of the Company’s employees (J.A. 14; 61-62). 
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thereof is forcing er requiring the Company to rec- 
ognize or bargain with the Union as the representa- 
tive of the Company’s employees, in violation of Sec- 
tion §(b) (7) (C) of the Act, and to post appropriate 
notices (J.A. 33-37). 


SUMMARY OF ARGUMENT 
I. 


A. Section $(b) (7) (C) prohibits a union that is 
not currently certified as the representative of an 
employer’s employees from picketing that employer 
for recognition or organizational purposes for more 
than a reasonable period of time, not to exceed thirty 
days, unless the union files a petition for an election 
during that period. It is undisputed that the Union 
was never certified as the representative of the Com- 
pany’s employees. It is likewise clear, in light of the 
fact that the picketing started when the Company 
refused the Union’s demand for recognition and of the 
leaflets distributed by the pickets, that an object of 
the Union’s picketing was to secure recognition and 
bargaining rights from the Company. Further, the 
picketing was carried on beyond the 30-day limit im- 
posed by Section 8(b) (7) (C), and no representation 
petition was filed within that period. The picketing 
was not informational within the meaning of the sec- 
ond proviso to (C). Thus, all of the requirements 
for a violation of Section 8(b) (7) (C) were fulfilled, 
unless the picketing was privileged on the grounds 
asserted by the Union. 
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B. The Union contends that its picketing was 
privileged because the Union represented a majority 
of the employees. The language, legislative history 
and overall scheme of Section 8(b)(7) negate this 
contention. The statutory language contains no ex- 
emption for majority unions generally, but only for 
a certified union. The legislative history of Section 
8(b) (7) shows that, while Congress’ primary objec- 
tive was to curb picketing for recognition and organi- 
zational purposes by a union which represented none 
or a minority of the employees involved, it was also 
interested in requiring representation questions gen- 
erally—whether they involved a minority or a major- 
ity union—to be settled through the Board’s election 
machinery rather than by the picket line. 

C. The Union contends that its picketing was 
privileged because the Company had committed un- 
fair labor practices. Employer unfair labor prac- 
tices, however, are not automatically a “defense” 
where a union pickets for an object proscribed by 
Section 8(b) (7). Congress deliberately rejected a 
proposal to make any unfair labor practice a defense 
to 8(b)(7) picketing, both at the 10(1) injunction 
stage and in the complaint proceeding before the 
Board; it provided instead that only employer con- 
duct violative of Section 8(a) (2) shall constitute a 
defense to a proceeding for a 10(1) injunction. 

But, employer unfair labor practices are not com- 
pletely irrelevant under Section 8(b)(7). The elec- 
tion which Section 8(b) (7) (C) is geared to can have 
meaning only if it is a valid one; a valid election 
cannot be conducted where there are outstanding, un- 
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remedied employer unfair labor practices. Accord- 
ingly, the Board has concluded that, where a timely 
representation petition has been filed under Section 
$(b) (7) (C) and charges of employer unfair labor 
practices which could affect employee free choice have 
been filed, the charges will “block” the petition. That 
is, if, on investigation, it is determined that the 
charges have merit and that a free election could 
not be held unless the employer unfair labor prac- 
tices were remedied, no election will be held on the 
petition until this occurred. The picketing could 
continue in the meantime, for steps to check it under 
Section $(b) (7) (B) cannot be taken until the union 
has been shown to have lost a valid election. 

Thus, petitioner could have preserved its right to 
continue picketing by filing a timely representation 
petition and a Section 8(a)(5) charge. If, as it 
asserts, the Company did not have a good faith doubt 
as to the Union’s majority status, the refusal to rec- 
ognize it was violative of Section 8(a) (5), and a 
complaint would presumably have issued on the 
charge. In that event, no election would be held on 
the petition, and the Union would be free to picket 
pending resolution of the Section 8(a) (5) issue. Con- 
versely, had investigation of the Section 8(a) (5) 
charge proved it to be without merit, the petition 
would have protected the Union against having its 
picketing enjoined under Section 8(b) (7) until an 
election had first been conducted, and, if the Union 
won the election, it would have remained free to con- 
tinue picketing. Instead of following this reason- 
able procedure, petitioner asserts a blanket right to 
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picket in protest against employer unfair labor prac- 
tices, contrary to Congress’ intention in enacting Sec- 
tion 8(b) (7). 

D. The representation petition filed by the Com- 
pany and later withdrawn is not an operative petition 
for purposes of Section 8(b)(7)(C). Since the peti- 
tion was withdrawn long before Section 8(b) (7) (C) 
became effective, it could not serve as a basis for con- 
ducting an expedited election under that provision, 
and hence it is just as though no petition were ever 
filed. Accordingly, at the expiration of a reasonable 
period of time, the picketing became violative of 
Section 8(b) (7) (C). 


II. 


Section 8(b) (7), as construed by the Board, is not 
unconstitutional. Section 8(b) (7) does not impose 
a blanket ban on all picketing. Rather, it is care- 
fully designed to further the orderly resolution of 
disputes over representation of employees by requir- 
ing that such questions be settled through Board pro- 
cedures rather than as a result of coercive picketing. 
As such, it is a permissible exercise of Congress’ 
legislative power. 


Il. 


The Board’s order is narrowly drawn and clearly 
related to the conduct found unlawful. Therefore, 
it sufficiently apprises the Union of the meaning of 
the order and the steps necessary to avoid any future 
violation. 
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ARGUMENT 


I. The Board Properly Found That the Union’s Picket- 
ing Violated Section S(b)(7)(C) of the Act 


A. Introduction 


Section 8(b) (7), a new provision enacted as a part 
of the 1959 amendments to the Act,* provides that 
it shall be an unfair labor practice for a labor organi- 
zation or its agents: 


to picket or cause to be picketed, or threaten to 
picket or cause to be picketed, any employer 
where an object thereof is forcing or requiring 
an employer to recognize or bargain with a labor 
organization as the representative of his em- 
ployees, or forcing or requiring the employees of 
an employer to accept or select such labor or- 
ganization as their colletcive bargaining repre- 
sentative, unless such labor organization is cur- 
rently certified as the representative of such 
employees: 


(A) where the employer has lawfully recog- 
nized in accordance with this Act any other labor 
organization and a question concerning repre- 
sentation may not appropriately be raised under 
section 9(c) of this Act, 

(B) where within the preceding twelve months 
a valid election under section 9(c) of this Act 
has been conducted, or 

(C) where such picketing has been conducted 
without a petition under section 9(c) being filed 


22 The amendments go “beyond the Taft-Hartley Act to 
legislate a comprehensive code governing” recognition and 
organizational picketing. N.L.R.B. v. Drivers, Local No. 
639 (Curtis Bros.), 362 U.S. 274, 291. See generally, Cox, 
The Landrum Griffin Amendments to the National Labor Re- 
lations Act, 44 Minn. L. Rev. 257, 262-270 (1959). 
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within a reasonable period of time not to exceed 
thirty days from the commencement of such 
picketing: 
There are two provisos to subparagraph (C), which 
read: 


Provided, That when such a petition has been 

filed the Board shall forthwith, without regard 

to the provisions of section 9(c) (1) or the ab- 

sence of a showing of a substantial interest on 

the part of the labor organization, direct an elec- 

tion in such unit as the Board finds to be appro- 

priate and shall certify the results thereof: Pro- 

vided further, That nothing in this subparagraph 

(C) shall be construed to prohibit any picketing 

or other publicity for the purpose of truthfully 

advising the public (including consumers) that 

an employer does not employ members of, or have 

a contract with, a labor organization, unless an 

effect of such picketing is to induce any indi- 

vidual employed by any other person in the 

course of his employment, not to pick up, deliver 

or transport any goods or not to perform any 

services. Nothing in this paragraph (7) shall 

be construed to permit any act which would 

otherwise be an unfair labor practice under this 
section 8(b). 

In short, Section 8 (b) (7) bars a union (other than 

a currently certified union) from picketing for an 

object of recognition or organization in the following 

circumstances: (A) where another union has been 

lawfully recognized and a question concerning repre- 

sentation cannot appropriately be raised; (B) where 

a valid Board election has been held within the pre- 
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ceding 12 months; and (C) where such picketing has 
been conducted for more than a reasonable period 
not to exceed 30 days, without a representation peti- 
tion having been filed. (C) is subject to two quali- 
fications: if a timely petition is filed, the picketing 
may continue pending the processing of the petition; 
but, in order to avoid undue prolongation of the pick- 
eting, the first proviso expedites the election pro- 
cedure. Moreover, the second proviso permits certain 
kinds of informational picketing to continue indefi- 
nitely so long as an effect of such picketing is not to 
induce a stoppage of deliveries. 

The instant case arises under Section 8(b) (7) (C). 
It is undisputed that the Union was never certified 
by the Board as the representative of the employees 
involved. It is likewise clear, in the light of the fact 
that the picketing started when the Company refused 
the Union’s demand for recognition and of the leaflets 
distributed by the pickets (supra, pp. 4-5), that 
an object of the Union’s picketing was to secure rec- 
ognition and bargaining rights from the Company.“ 
Further, the picketing was carried on for five months 
after Section 8(b) (7) (C) became effective, which is 
obviously more than the 30-day limit imposed by that 
Section. No representation petition was filed within 
this period, and, although the Company had filed 
one earlier, it was rendered non-operative by the 
Company’s withdrawal (which the Union did not 


* Indeed, the Union’s contention (Br. 35) that it was 
picketing in protest against the Company’s unlawful refusal 
to recognize it necessarily acknowledges a recognition object. 
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oppose). Finally the Union does not contend that the 
picketing was informational within the meaning of 
the second proviso to (C).” Hence all of the re- 
quirements for a violation of Section 8(b) (7) (C) 
were fulfilled here, unless the picketing was privi- 
leged on the grounds asserted by the Union. The 
Union contends that the picketing was privileged 
because: (1) the Union represented a majority of 
the employees; (2) the Company had committed un- 
fair labor practices; and (3) the representation peti- 
tion withdrawn by the Company was sufficient to toll 
the statutory bar. We shall show that the Board 
properly rejected these contentions. 


B. The proscription of Section 8(b)(7) applies to 
majority, no less than to minority, unions 

The Union contends that the requirements of Sec- 
tion 8(b) (7) (C) do not apply to a union which rep- 
resents a majority of the employees in question, for 
Congress, in enacting Section 8(b) (7), merely in- 
tended to reach so-called “blackmail” or “topdown” 
picketing by a minority union (Br. 20-35). The lan- 
guage, history and overall scheme of the section ne- 
gate this contention. 

Section 8(b) (7) prohibits a union from picketing 
for recognition or organizational purposes in the situ- 
ations specified in subparagraphs (A), (B), or (C). 
“ynless such labor organization is currently certified 
as the representative of such employees.” The sta- 


% The picketing was not addressed merely to the public, 
nor did the pickets carry the type of signs specified in the 
proviso; they carried “on strike” signs (supra, p. 35). 
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tutory language thus contains no exemption for ma- 
jority unions generally, but only for a certified union. 
There is an important difference between a currently 
certified union and a union, which though it may rep- 
resent a majority of the employees, has not obtained 
a Board certification. An employer has a clear and 
definite obligation to bargain with a currently certi- 
fied union. Brooks v. N.L.R.B., 348 U.S. 96. He 
does not necessarily have such an obligation with re- 
spect to a non-certified, though majority, union. For, 
even if the union does in fact represent a majority, 
the employer, if he entertains a good faith doubt as 
to the union’s majority status, may properly refuse 
to bargain with it pending the outcome of a Board 
election. See Joy Silk Mills v. N.L.R.B., 87 U.S. App. 
D.C. 360, 369, 185 F. 2d 732, 741, certiorari denied, 
341 U.S. 914. Similarly, the employer can properly 
refuse to bargain with a majority union if he is 
currently under a contract with another union which 
would constitute a bar to an election under the 
Board’s contract bar rules. See N.L.R.B. v. Marcus 
Trucking Co., 286 F. 2d 583, 592-593 (C.A. 2). 
Accordingly, the succeeding subparagraphs of Sec- 
tion 8(b) (7) have meaning for attempts by a non- 
certified majority union to secure recognition through 
a picket line, no less than for attempts by a minority 
union. In a (C) situation, an employer who has a 
good faith doubt could properly withhold recognition 
from a majority union and thereby create a repre- 
sentation question which could be resolved under the 
expedited election procedure provided by the first pro- 
viso. In an (A) situation, an employer could prop- 
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erly withhold recognition from an outside union which 
has acquired the support of a majority of the em- 
ployees for so long as his contract with the incum- 
bent union would constitute a bar to a Board election. 
And, within twelve months of a Board election (the 
(B) situation), Congress could well have desired to 
afford a repose from picketing, irrespective of the 
majority status of the picketing union. 
The legislative history confirms this analysis. 


1. The genesis of Section 8(b) (7) is Sec. 504(a) 
of the bill backed by President Eisenhower and intro- 
duced in the Senate by Senator Goldwater (S. 748, I 
Leg. Hist. of the Labor Management Reporting and 
Disclosure Act of 1959 (G.P.O., 1959), hereafter re- 
ferred to as “Leg. Hist.,” 144-145). Sec. 504(a) 


banned picketing for “the object” of recognition or or- 
ganization in the two situations covered by (A) and 
(B) of the present Section 8(b) (7), and in two ad- 
ditional situations: 


(C) where the labor organization cannot estab- 
lish that there is a sufficient interest on the part 
of the employees in having such labor organiza- 
tion represent them for collective bargaining pur- 
poses; or 

(D) where such picketing has been engaged in 
for a reasonable period of time and at the expira- 
tion of such period an election under section 9(c) 
has not been conducted. 


Although the major purpose of this provision was to 
curb the evils of so-called “blackmail” and “top down” 
picketing which had been revealed by the McClellan 
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committee,” it is apparent that subparagraph (D), at 
least, went beyond that problem. It indicates that, 
even where the union had succeeded in gaining the 
support of a substantial number of employees, a lim- 
itation was to be placed on the use of a picket line 
for organizational and recognitional purposes; i.e., the 
picketing could only be conducted for a reasonable 
period of time, and, if at the end of that time, the 
union had not succeeded in obtaining recognition from 
the employer, either voluntarily or through a Board 
election, the picketing would have to stop. The limi- 
tation in (D) would apply to a union which had 
gained the support of a majority of employees no less 
than to one which had only the support of 30 percent 
of the employees. Indeed, Secretary Mitchell’s re- 
sponse to a question by Senator Morse confirms this.” 


* See the statement of Secretary of Labor Mitchell before 
the Senate Labor Committee. Hearings before the Subcom- 
mittee on Labor of the Committee on Labor and Public 
Welfare, United States Senate, on S. 505, et al., 86th Cong., 
1st Sess., hereafter referred to as “Senate Hearings,” 265- 
266; I Leg. Hist. 994. Secretary Mitchell characterized 
“plackmail picketing” as a situation where picketing is 
used to force the employer to recognize a union irrespec- 
tive of the wishes of the employees. 


27 Senator Morse asked (Senate Hearings, 422, question 
40): “Suppose after a period of organization the union re- 
quests recognition based upon a majority interest, and the 
employer agrees to recognize the union, knowing indeed 
that its employees want the union to represent them, and 
after some bargaining the employer changes his mind and 
refuses recognition, . . . how long under your bill may 
the union picket for recognition.” Secretary Mitchell re- 
sponded (ibid.): “Under the proposed bill picketing for 
recognition may be engaged in for a reasonable period of 
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2. The Kennedy-Ervin bill (S. 1555) which was re- 
ported by the Senate Labor Committee, did not adopt 
the approach of the Goldwater-Administration bill; it 
contained only a limited ban on extortion picketing, 
i.e. picketing for “the personal profit or enrichment 
of any individual” (Sec. 302 (b) (3) of S. 1555 as re- 
ported, I. Leg. Hist. 362-363). In a minority report, 
Senators Goldwater and Dirksen criticized the omis- 
sion of the more comprehensive Administration pro- 
posals (S. Rep. No. 187, 86th Cong., 1st Sess. 74-78, I 
Leg. Hist. 470-474). On the floor of the Senate, the 
Kennedy-Ervin bill was amended pursuant to a pro- 
posal sponsored by Senators Keating and Prouty. The 
amendment added a Section 8(b) (7) which banned 
picketing for “the object” of recognition or organiza- 
tion in two situations (Sec. 708(2) of S. 1555 as 


passed by Senate, I Leg. Hist. 583; 105 Cong. Ree. 
6672-6673, II Leg. Hist. 1199-1200, emphasis added) : 


(A) where the employer has recognized in ac- 
cordance with this Act any other labor organi- 
zation (not established, maintained, or assisted 
by any action defined in section 8(a) as an un- 


time after which an election under section 9(c) must be 
conducted . . . . However, it should be noted that the pro- 
posed section 8(b) (7), in subparagraph (D), suggests that 
a majority union will not be restricted as to the length of 
time it can picket for recognition if it wins a Board con- 
ducted election” (emphasis added). 

See also the answers to questions 35 and 36 (Senate Hear- 
ings, 421), which indicate that the limitation against picket- 
ing within 12-months of a valid election, contained in sub- 
paragraph (B) of the proposed provision, would apply to 
any union, majority or otherwise (see infra, pp. 20-22). 
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fair labor practice) and a question concerning 
representation may not appropriately be raised 
under section 9(¢) of this Act; or 
(B) where within the preceding nine months a 
valid election under section 9(c) of this Act has 
been conducted unless such labor organization 
has been certified as the representative of em- 
ployees of such employer pursuant to such elec- 
tion or unless such labor organization has been 
designated or selected as a representative for the 
purposes of collective bargaining by the majority 
of the employees in a unit appropriate for such 
purposes. 
The underlined portion indicates that the amend- 
ment would otherwise be applicable to majority 
unions, and that, to forestall that result, a specific 
exclusion was necessary. Moreover, in order further 
to mitigate the impact of the provision on majority, 
or potential majority, unions, it was specifically pro- 
vided that, in proceedings to: obtain a temporary in- 
junction against the picketing under Section 10(1), 
“where a charge is filed under section 8(b)(7) it 
shall be a defense to show that an unfair labor prac- 
tice within the meaning of section 8(a) has been com- 
mitted” (Sec. 708(b) of S. 1555 as passed by Senate, 
I Leg. Hist. 584; 105 Cong. Rec. 6673, II Leg. Hist. 
1200).* 


*The evolution of the final version of the picketing 
amendment is illuminating. The original version, proposed 
by Senator Prouty, banned picketing for organizational or 
recognitional purposes: where the employer was validly 
recognizing another union; where a valid election had been 
conducted within the preceding 12 months, unless the union 
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3. The House Labor Committee reported a bill 
which had an 8(b) (7) provision identical to the one 
which was added on the Senate floor (Sec. 705 (a) (2) 
and (d) of H.R. 8342 as reported, I Leg. Hist. 756- 
758). However, on the floor, the House rejected the 
Committee bill and adopted the Landrum-Griffin bill, 
which contained an 8(b) (7) provision similar to that 
in the Goldwater-Administration bill, supra. (Sec. 
705(c) of H. R. 8400, I Leg. Hist. 683-685; 105 Cong. 
Ree. 15519-15520, 15702, 15858-15859, II Leg. Hist. 
1555-1557, 1645, 1691). The Landrum-Griffin pro- 
vision banned picketing for “an object” of recognition 
or organization, unless the union is “currently certi- 
fied as the representative of such employees”: 


(A) where the employer has lawfully recog- 
nized in accordance with this Act any other labor 
organization and a question concerning repre- 
sentation may not appropriately be raised under 
section 9(c) of this Act, or 

(B) where within the preceding twelve months 
a valid election under section 9(¢) of this Act 
has been conducted, or 


had been certified in such election; or “where a petition 
has been filed under section 9(c) (1) (A) by another labor 
organization or under section 9(c) (1) (B) by such employer, 
and such petition is pending before the Board.” Senator 
Cooper urged that even a union which had lost a Board 
election should be able to resume picketing within the 12- 
month period if it had been able to acquire a majority 
in the meantime, and other Senators expressed concern 
about the problem of the employer who dissipated the union’s 
majority by engaging in unfair labor practices. See 105 
Cong. Rec. 6557-6664, II Leg. Hist. 1184-1190. The changes 
made in the final version were designed to ameliorate these 
problems. 
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(C) where the labor organization cannot 
demonstrate that it has a sufficient showing of 
interest on the part of the employees to support 
& petition for an election under section 9(c), or 

(D) where such picketing has been engaged 
in for a reasonable period (not exceeding thirty 
days) and at the expiration of which period no 
petition under section 9(¢) has been filed. 


Subparagraph (D) of this provision, like the com- 
parable provision of the Goldwater-Administration 
bill, supra, is as applicable to majority unions as it is 
to minority unions. Moreover, there is no exception 
from the provisions of (B) for majority unions, as 
there was in the bill which passed the Senate and 
which was recommended by the House Committee; ” 
the only exception is for a currently certified union.” 


2 4 comment by Congressman Landrum shows that this 
was deliberate. See 105 Cong. Rec. 15520, II Leg. Hist. 
1556. 


> This analysis of the impact of the Landrum-Griffin pro- 
vision on majority unions is confirmed by a critique there- 
on submitted by Congressman Thompson, who was back- 
ing the less restrictive House Committee bill (105 Cong. Rec. 
15540-15541, II Leg. Hist. 1577): 


(5) In some circumstances the Landrum bill forbids 
even a union which represents a majority of an em- 
ployer’s employees to picket for the purpose of com- 
pelling the employer to perform his statutory duty. 

This is the effect of subdivision (B) and (D). Under 
subdivision (B) a union which plainly represented a 
large majority of the employer’s employees could not 
picket to secure recognition within 12 months after an 
election even though 100 percent of the employees had 
become union members. Under subdivision (D) a 
union which plainly represented a majority of all the 
employers employees could not picket for more than 
30 days without filing a petition for an election. .. . 
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4. In Conference the (A) and (B) parts of the 
Landrum-Griffin bill were retained, (C) was elimi- 
nated, and (D) was modified by adding to it two 
provisos—one providing for expedited elections and 
the other exempting certain forms of informational 
picketing which did not affect deliveries (supra, pp. 
12-13). As Senator Kennedy pointed out (105 Cong. 
Rec, 17900, II Leg. Hist. 1433) : 


Two of the three restrictions upon organiza- 
tional picketing are taken from the Senate bill 
cau Subdivision (A) covers the situation 
where a contract with another union is a bar to 
an election. If the contract is not a bar, either 
because the incumbent union was recognized im- 
properly or lacked majority support, or because 
the contract had run for a reasonable period, 
a question concerning representation would ap- 
propriately be raised and subdivision (A) would 
not bar the picketing. Subdivision (B) bars 
picketing for organizational purposes or union 
recognition for 12 months after an election in 
order to secure the expressed desire of the em- 
ployees ..-- 


Respecting the “new” subparagraph (C), he added 
(105 Cong. Rec. 17898, II Leg. Hist. 1431): 


The House bill would have forbidden virtually all 
organizational picketing, even though the pickets 
did not stop truck deliveries or exercise other 
economic coercion. The amendments adopted in 
the conference secure the right to engage in all 
forms of organizational picketing up to the time 
of an election in which the employees can freely 
express their desires with respect to the choice of 
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a bargaining representative. When the picketing 
results in economic pressure through the refusal 
of other employees to cross the line, the bill would 
require a prompt election. Purely informational 
picketing cannot be curtailed under the confer- 
ence report... .” 


2 Just before the Conference Committee had reached 
agreement, the Senate Conferees, in a report to the Senate, 
explained the proposed compromise as follows (105 Cong. 
Ree. 17854, I] Leg. Hist. 1384): 

The proposal accepts points (i) and (ii) of the House 
bill. It omits point (iii). It accepts point (iv) of the 
House bill except that the picketing would be permitted 
to continue without a petition if it appealed only to the 
employees to join the union or the public not to patron- 
ize the nonunion establishment without causing truck- 
ers or the employees of other employers to refuse to 
cross the picket line. 


On organizational picketing then, we once again ac- 
cept the House version except for two propositions 
which are fair and reasonable: 


1. A union may use pickets in an effort to organize 
until there is an election in which the NLRB can find 
out the employees wishes. 

2. Nothing should be done to stop picketing, in the 
absence of a contract or an election, which has only 
the effect of notifying the public of nonunion condi- 
tions and asking the employees to join the union. 


See also the following explanation by Congressman Udall 
(105 Cong. Rec. 18135, II Leg. Hist. 1722) : 


The Landrum bill forbade all organizational picketing 
with one exception which permitted recognition picket- 
ing for 30 days by unions having at least a 30-percent 
membership in a particular plant. The [House Com- 
mittee] bill forbade organizational picketing after an 
election—unless the union won the election, or sub- 
sequently secured a majority .... In other words, 
the most important distinction between the two bills 

. is that the Committee bill did not forbid picket- 


In sum, the legislative history of Section 8(b) (7) 
shows that, while Congress’ primary objective was to 
curb picketing for recognitional and organizational 
purposes by a union which represented none or a 
minority of the employees involved, it was also in- 
terested in requiring representation questions gen- 
erally—whether they involved a minority or a ma- 
jority union—to be settled through the Board’s elec- 
tion machinery rather than by the picket line. Thus, 
the (A) and (B) parts of Section 8(b) (7) as finally 
enacted, which were contained in all of the earlier 
proposals, are geared to the Board’s representation 
procedures. Under (A), the union can picket an em- 
ployer who is recognizing another union, if “‘a ques- 
tion concerning representation may - - - appropriately 
be raised under section 9(c).” (B) accords 12 months 
of sanctity to a no-union vote in a Board conducted 
election (and there is specific evidence that this holds 
irrespective of whether the union later acquires ma- 
jority support within that period). Moreover, (C) 
of Section 8(b)(7) as enacted makes the right to 
continue picketing “—in a situation where no other 
union is being recognized and there has been no 


ing before an election. As I read the [Conference] 
report, it is plain that the basic assumption of the 
[House Committee] approach prevailed, and the amend- 
ments adopted by the Conference allow organizational 
picketing up to the time of an election, with the proviso 
that when such picketing results in overt economic 
pressure—by stopping the flow of transportation or 
through refusal of other employees to cross a picket 
line—a prompt election is mandatory .- - 


22 Except for the informational picketing protected by the 
second proviso. 


26 


recent election—contingent upon obtaining a prompt 
determination of the representation question in a 
Board election. A petition under Section 9(c) must 
be filed within a reasonable period of time, and it, 
in turn, is processed under an expedited procedure. 
This requirement is applicable to all unions, irre- 
spective of how much employee support they have 
mustered * —which comports with the provisions from 
which the present (C) is derived.* If a timely peti- 
tion is not filed under (C), the picketing is violative 
of the Act if it continues beyond a reasonable period 
of time (not to exceed 30 days). If a timely petition 
is filed and an election is conducted thereon, the re- 
sults of that election determine the propriety of con- 
tinued picketing—if the union wins the election and 
is certified as the representative, the “unless certified” 
clause of Section 8(b) (7) entitles it to picket with 
impunity; if the union loses the election and an ad- 


= Section $(b) (7) (C) speaks of a “petition under section 
9(c).” Section 9(c) permits a petition to be filed by “an 
employee or group of employees or any individual or labor 
organization acting in their behalf,” or by “an employer.” 
There is a requirement that the employee or labor organiza- 
tion petition be backed by a “substantial number of em- 
ployees” (which, under Board practice, is normally 30 per- 
cent of the employees in the unit), but even this requirement 
is eliminated by the first proviso to 8(b) (7) (C) for elec- 
tions conducted thereunder. 


= As shown (pp. 17, 22), the (D) part of both the Gold- 
water-Administration and the Landrum-Griffin bills, when 
read in the light of the earlier requirement that a union 
without a sufficient showing of interest could not picket at 
all, clearly must have been intended to limit picketing by 
unions with such a showing, which would include majority 
unions. 
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verse certification of results issues, it forms the basis 
for banning future picketing under (B). 

As Judge Anderson stated in Greene v. Typo- 
graphical Union, 182 F. Supp. 788, 791 (D.C. Conn.), 
in concluding that Section 8(b)(7) was applicable 
to a majority union: 


While the main thrust of this new amendment 

. was to prevent recognition picketing by a 
union representing a minority of employees or 
none at all, 8(b)(7)(C) simply sets up a pro- 
cedure whereby the factual qualifications of a 
union to act as the representative of a group of 
employees is to be determined by the N.L.R.B. 
The Union urges that no such accelerated elec- 
tion under a § 8(b) (7) (C) proceeding is needed 
or called for when the union represents a ma- 
jority of employees in defending against an 8(a) 
(5) violation and that this should be a defense 
to the §8(b) (7) proceeding; moreover, that it 
will be timely enough to pass upon the question 
of majority representation when the Board hears 
the 8(b)(7) charge. However, this would ob- 
viously be very much less effective in meeting 
the improper practices sought to be corrected ; 
and Congress plainly felt that it was in the pub- 
lic interest to have the question of majority or 
minority representation determined at an early 
stage by a speedy election. The burden of going 
through the proceedings falls upon those who are 
in fact right as well as those who are in fact 
wrong—something which is common to nearly all 
parties who appear before fact-finding tribunals. 

The amendment is consistent with Congress’ 
comprehensive plan to protect the rights of em- 
ployees and employers, and to stabilize labor 
relations, and to provide for the orderly resolu- 
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tion of disputes over representation of employees 
by requiring that such questions be settled by a 
proper tribunal rather than through coercive 
activities by the antagonists. 


C. Employer unfair labor practices are not automati- 
cally a “defense” where a union pickets for an ob- 
ject proscribed by Section 8(b)(7) 


The Union contends further (Br. 35-50) that its 
picketing did not violate Section 8(b) (7) (C) because 
it was in protest against unfair labor practices com- 
mitted by the Company. Thus, the Union asserts 
that. since the Company neither had nor purported 
to have a good faith doubt of the Union’s majority 
status, the Company’s refusal to recognize and bar- 
gain with the Union violated Section 8(a) (5) and(1) 
of the Act, and the picketing was directed at those 
unfair labor practices. The Board properly conclud- 


+ There is no merit to petitioner’s contention (Br. 29-30) 
that picketing by a majority union cannot be deemed to 
“force or require” action by the employer, since it only 
seeks to get him to comply with his legal obligation. First, 
it overlooks that, as noted supra, p. 16, an employer is not 
necessarily obligated to recognize and bargain with a ma- 
jority union whose claim has not been verified in a Board 
election. Second, as the Second Circuit pointed out in 
N_L.B.B. v. Local 239, Teamsters, 289 F. 2d 41, 44, certi- 
orari denied, 368 U.S. 333, the phrase “forcing or requiring,” 
in the opening part of Section 8(b) (7), “refers to the in- 
tended effect of the picketing.” The “intended effect” of the 
picketing here was to put pressure on the Company’s busi- 
ness, with the expectation that this would in turn compel 
it to accede to the Union’s demand, i.e., recognition. This 
pressure on the Company’s business was “forcing or requir- 
ing” it to grant a demand which it was otherwise with- 
holding, and such pressure was in no way lessened by the 
fact that the Company might have been legally obligated 
to grant the demand in any event. 
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ed that the alleged unfair labor practices did not 
privilege the Union’s picketing. 

Section 8(b) (7) does not ban all picketing, but 
only such picketing as has “an object” proscribed by 
the Section. Therefore, where employer unfair labor 
practices do not occur in, or are severable from, a 
recognition or organizational context, picketing in 
response to the unfair labor practices falls outside of 
Section 8(b) (7) because an object is not recognition 
or organization. For example, picketing which is 
conducted for the sole objective of protesting an em- 
ployee’s discharge and securing his reinstatement is 
not illegal. Local 259, UAW (Fanelli Ford Sales, 
Inc.), 183 NLRB 1468. Where recognition or organ- 
ization is an object, however, the object requirement 
of Section 8(b) (7) is met irrespective of the em- 
ployer unfair labor practices, because they at best 
merely provide another object. Thus, picketing di- 
rected against an unlawful refusal to recognize and 
bargain necessarily seeks, not only a remedy for an 
unfair labor practice, but recognition from the em- 
ployer. Picketing for legitimate objects which also 
has an object recognition or organization is pro- 
seribed. See N.L.R.B. v. Local 182, Teamsters (C.A. 
2), decided January 28, 1963, slip. op., 1027-1028; 
Penello v. Retail Store Employees, 188 F. Supp. 192, 
199 (D.C. Md.), affirmed 287 F. 2d 509 (C.A. 4); 
ef. Denver Bldg. and Construction Trades Council v. 
N.L.R.B., 341 U.S. 675, 688-689." 


2 The use of the “an object” terminology appears to have 
been a deliberate choice. As shown supra, pp. 17, 19, both 
the Administration bill and the Kennedy-Ervin bill as it 
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Moreover, the legislative history indicates that 
there was much consideration of the question of 
whether, and to what extent, the union should be 
permitted to picket in protest against employer un- 
fair labor practices committed in response to a 
union’s recognition or organizational efforts.* To 
meet that problem, the Kennedy-Ervin bill as it 
passed the Senate contained a provision which made 
it a defense—in proceedings under Section 10(1) to 
obtain a temporary injunction against 8(b) (7) pick- 
eting—“to show that an unfair labor practice within 
the meaning of section 8(a) has been committed” 
(supra, p. 20). However, the Landrum-Griffin bill 
which passed the House had no similar provision, and 
further it made it even more difficult to privilege 
picketing directed against employer unfair labor 
practices by switching from “the object” to “an ob- 
ject” (n. 26, p. 29, supra). In order to alleviate the 
difficulty, the Senate Conferees proposed an amend- 


passed the Senate proscribed picketing where “the object” 
was recognition or organization. The Landrum-Griffin bill, 
however, proscribed picketing where “an object” was rec- 
ognition or organization, and it formed the basis for the 
present provision (supra, pp. 21, 23). 

Realizing that the “an object” test might reach forms of 
unfair labor practice picketing which “the object” would not, 
the Conferees decided to eliminate the provision of the 
Landrum-Griffin bill which made 8(b)(7) picketing sub- 
ject, not only to a Board remedy, but to private suits for 
damages (Sec. 705(e) of H.R. 8400, I Leg. Hist. 685). See 
the remarks of Senator Goldwater quoted by petitioner (Br. 
37). 

27 See n. 18, pp. 20-21, supra; 105 Cong. Rec. 15540-15541, 
15557-15558, Il Leg. Hist. 1577, 1593-1594. 
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ment which would have made any Section 8(a) unfair 
labor practice “a defense” to Section 8(b) (7) picket- 
ing at both the complaint and Section 10(1) injunc- 
tion stages (105 Cong. Rec. 17333, II Leg. Hist. 
1383).** Under this amendment, as explained by the 
Senate Conferees, “A union would be allowed to 
picket an employer who has committed unfair labor 
practices” (105 Cong. Rec. 17334, II Leg. Hist. 1384). 
This provision was not adopted by the Conference. 
Rather, Section 10(1) of the Act—which requires 
the obtaining of temporary injunctive relief in re- 
spect to certain types of unfair labor practices, in- 
cluding Section 8(b) (7) picketing—was amended to 
provide that no injunction shall be applied for in the 
case of a Section 8(b)(7) violation ‘Gf a charge 
against the employer under section 8(a) (2) has been 


filed and after the preliminary investigation,” the 
regional official “has reasonable cause to believe 
that such charge is true and that a complaint should 


issue.” * 


28 The proposed amendment read: “Provided further, That 
where a charge is filed under section 8(b) (7) it shall be a 
defense both to the application for a temporary restraining 
order and to any complaint issued under section 10(b) to 
show that an unfair labor practice within the meaning of 
section 8(a) has been committed by the employer.” 


2 The final version was arrived at after rejecting not 
only the original proposal of the Senate Conferees, but 
other intermediate proposals as well. Thus, an article by 
Joseph A. Loftus (N.Y. Times, Sept. 2, 1959, p. 1) states: 

Senator Kennedy offered a compromise proposal on 
the issue of injunctions on picketing. Originally he had 
proposed that when a union was threatened with an in- 
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In view of the deliberate rejection of the Senate 
proposal to make any employer unfair labor practice 
a defense to $(b) (7) picketing, both at the 10(1) 
injunction stage and in the complaint proceeding be- 
fore the Board, and the adoption instead of a limited 
privilege only for employer conduct violative of Sec- 
tion S(a) (2), the Board was fully justified in con- 
cluding that Congress did not intend to exempt pick- 
eting for organizational or recognition purposes from 
the requirements of Section 8(b) (7) merely because 
the employer had contributed to it by committing un- 


junction to stop picketing for organizing purposes the 
union could prevent the injunction by proving to the 
court that the employer had committed an unfair la- 
bor practice of any kind. He offered today to limit 
that as follows: 

“(A) In cases where organizational picketing is pro- 
hibited because an employer has a contract with another 
union which bars an election, make it a defense to 
show that the employer unlawfully assisted the union 
or that the contract is not a bar to an election. 


“(B) In all other cases, confine the relevance of charges 
against the employer to the general counsel’s decision 
whether to seek a temporary injunction and make the 
general counsel’s decision final. This should avoid the 
danger of delay yet deny the extraordinary remedy of 
an injunction to an employer who is found guilty of 
probable violations.” 
The provision agreed to in effect adopted the procedure in 
(B) but only as to the type of charge described in (A), 
i.e, a Section 8(a)(2) charge. The quid pro quo for the 
Senate Conferees finally agreeing to such a narrow provision 
was apparently the willingness of the House Conferees to 
drop the provision of the Landrum-Griffin bill providing 
for private suits for damages (n. 26, pp. 29-30, supra). See 
the Loftus article, swpra, and the article by Robert D. Novak 
in the Wall Street Journal, Sept. 3, 1959, p. 3. 
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fair labor practices.” International Hod Carriers 
and C. A. Blinne Construction Company, hereafter 
ealled “Blinne,” 135 NLRB No. 121, p. 14.” 

Nor is a different conclusion required by Mastro 
Plastics Corp. v. N.L.R.B., 350 US. 270, relied on by 
the Union (Br. 38-39). The question there was 
whether the 60-day limit on strikes imposed by Sec- 
tion 8(d) should be construed as applying to unfair 
labor practice strikes as well as economic strikes. The 
Court agreed with the Board that it should not, for, in 
view of the special solicitude shown in Section 13 for 
the right to strike, it could not be assumed, absent 


2° This situation is to be distinguished from that where 
the picketing is to protest unfair labor practices which 
either do not occur in a recognition or organization setting 
or are severable therefrom, so that an object of the picket- 
ing cannot be said to be recognition or organization. The 
latter picketing (as shown supra, Pp. 29) is removed from 
Section 8(b) (7) altogether, for no part of it satisfies the 
object requirement of that Section. This is the kind of 
unfair labor practice picketing contemplated by the legisla- 
tive examples cited by petitioner (Br. 36-37). 


31 As Judge Anderson stated in Greene v. Typographical 
Union, 182 F. Supp. 788, 792 (D. Conn.) : 

The proviso in $10(1) ..-- coupled with the record 
of the proposal by Senator Kennedy to the Conference 
Committee that any § 8(a) violation should be a defense 
to an application for a restraining order and to any 
complaint issued under $ 10(b) and its rejection of that 
suggestion, shows that Congress considered the relation- 
ship of § 8(b) (7) to coincidental § 8(a) violations and 
pointedly did not treat the existence of a §8(a) (5) vio- 
lation as relieving the union of the necessity of qualify- 
ing under or proceeding in accordance with § 8(b) (7). 
If the Union’s claim were correct, the effectiveness of § 
§8(b) (7) could easily be reduced to nothing by raising 
a § 8(a) issue every time recognition picketing was 
sought to be controlled. 
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clear evidence, that Congress intended to foreclose em- 
ployees from striking in protest against unfair prac- 
tices. The situation here is different, for the legisla- 
tive history detailed above shows that Congress did 
specifically consider the import of employer unfair 
labor practices on recognition and organizational 
picketing and decided not to make any blanket ex- 
emption from the requirements of Section 8(b) (7) 
because of such unfair labor practices. 

It does not follow, however, that employer unfair 
labor practices which contribute to the union’s picket- 
ing for recognition or organizational purposes are 
completely irrelevant under Section 8(b) (7). Sec- 
tion 8(b) (7) (A) bans picketing where the employer 
“has lawfully recognized in accordance with this Act 
any other labor organization.” Since lawful recogni- 
tion is an element of the violation, a proceeding under 
that provision would obviously be defeated by estab- 
lishing that the union which is being recognized has 
been supported or assisted by the employer in viola- 
tion of Section 8(a) (2). Furthermore, Section 8(b) 
(7) (C) makes the right to continue picketing * be- 
yond a reasonable period of time (not to exceed thirty 
days) contingent upon obtaining a prompt determina- 
tion of the representation question in a Board elec- 
tion (supra, pp. 25-27). For the election results to 
have meaning—i.e., accord the union a license to con- 


*2 The proviso to Section 10(1) (supra, p. 31) emphasizes 
this by providing that a temporary injunction shall not be 
sought where an 8(a)(2) charge has been filed and inves- 
tigation reveals that it appears to have merit. 


33 Except for the informational picketing protected by the 
second proviso. 
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tinue picketing as the certified representative or 
serve as a basis for enjoining the picketing under 
8(b) (7) (B)—the election itself must be a valid 
one.* A valid election cannot be conducted where 
there are outstanding, unremedied employer unfair 
labor practices which would affect employee free 
choice. An election conducted in these circumstances 
could not accurately reflect the employees’ true 
wishes. To cut off the union’s right to continue pick- 
eting based on the results of such election would not 
only effectuate no statutory purpose, but it might 
tend to encourage the commission of unfair labor 
practices to insure defeat of the union. As the Board 
said in Blinne, supra, 135 NLRB No. 121, p. 15: 


Thus, we find no mandate in the legislative 
scheme to compel the holding of an election pur- 


suant to a representation petition where, because 
of unremedied unfair labor practices or for 
other valid reasons, a free and uncoerced election 
cannot be held. On the contrary, the interre- 
lated provisions of subparagraphs (B) and (C), 
by their respective references to a “valid elec- 
tion” and to a “certif [ication of] results” presup- 
pose that Congress contemplated only a fair and 
free election. Only after such an election could 
the Board certify the results and only after 
such an election could the salutary provisions of 
subparagraph (B) become operative. 
This “seems a sound view”, N.L.R.B. v. Local 182, 
Teamsters (C.A. 2), decided January 28, 1963, slip 
op. 1030-1031 (Friendly J). 
* Section 8(b) (7) (B) emphasizes this by barring picket- 


ing within 12 months of “a valid election under section 
9(c).” 
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Accordingly, the Board has concluded that, in an 
$(b) (7) (C) situation such as is present here, the 
fact that the employer may have committed unfair 
labor practices which contributed to the picketing 
does not remove the picketing from the ambit of that 
provision. The picketing will be deemed violative of 
(C), notwithstanding those unfair labor practices, 
unless a representation petition is filed within a rea- 
sonable period of time.* However, if a timely peti- 
tion is filed, it may in turn be “blocked” by the em- 
ployer unfair labor practices. That is, if charges 
involving the employer conduct are filed and if, on 
investigation, it is determined that they have merit 
and that a free election could not be held unless those 
unfair practices were remedied, no election would be 
held on the petition until this occurred. This would 
have the effect of permitting the picketing to con- 
tinue in the meantime, for steps to check the picket- 
ing could not be taken under (B) unless and until a 
valid election had been conducted and the union had 
lost it. 

Contrary to petitioner (Br. 44), this procedure is 
more than “a display of administrative ingenuity in 
causing two pieces of paper to bloom where only one 
grew before.” It is a reasonable means of accom- 
modating Congress’ basic intention not to create a 
blanket exemption for employer unfair labor prac- 
tices with its intention that a valid Board election 
should be determinative of the union’s right to con- 
tinue picketing for organizational or recognitional 


2+ There is one exception discussed, n. 42, pp. 40-41, infra. 
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purposes beyond a reasonable period of time. To be 
sure, this procedure requires that a timely represen- 
tation petition be filed,’ but even the union can file 
such a petition.” It also requires that unfair labor 
practice charges be filed against the employer, but 
the union can do this too.* At the same time, ad- 
herence to this procedure insures that the 8(b) (7) 
(C) proceeding will not be unnecessarily side-tracked 
or bogged down by charges of employer unfair labor 
practices, some of which may prove to be groundless, 
thereby defeating Congress’ prime objective of re- 
quiring representation questions, where possible, to 
be promptly settled through the Board’s election pro- 
cedures rather than by picketing. The unfair labor 
practice charges against the employer can, without 
delay, be investigated,” and, if it is found that they 
have no merit or are too insubstantial to affect em- 
ployee free choice, the petition can then be processed 
and an election held. If, on the other hand, it is 
found that the unfair labor practice charges have 


36 But see n. 42, p. 40, infra. 


3? Section 8(b) (7) (C) speaks of “a petition under section 
9(c) being filed.” Under Section 9(c) a petition may be 
filed by a union, the employer, or by an employee (n. 23, p. 
26, supra). See also N.L.R.B. Rules and Regulations, Series 8, 
as amended, Sec. 102.76. It may also be noted that the 1959 
amendments repealed the filing requirements of Section 9(f), 
(g) and (h), thereby enabling all unions to use the fa- 
cilities of the Board (n. 6, p. 4, supra). 

3* Sec, 102.9 of the Board’s rules and regulations provides 
that a charge “may be made by any person.” 

%° Section 10(1) provides that Section 8(b) (7) cases shall 
be accorded a priority over certain other types of cases (p. 
58, infra). 
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merit and would affect the validity of the election, the 
petition would be blocked, with the result that the 
picketing could continue, pending the obtaining of a 
remedy for the employer unfair labor practices. If 
the employer elects to litigate the unfair labor prac- 
tice charges against him the picketing would con- 
tinue during this period; however, if he agrees to a 
settlement which adequately remedies them, the peti- 
tion. at the end of a suitable compliance period, 
would be unblocked and an election could then be 
held thereon. 

As the Board summed up in Blinne, 185 NLRB 
No. 121, p. 16: 


... the fears that the statutory requirement for 
filing a timely petition will compel a union which 
has been the victim of unfair labor practices to 
undergo a coerced election are groundless. No 
action will be taken on that petition while unfair 
labor practice charges are pending, and until a 
valid election is held pursuant to that petition, 
the union’s right to picket under the statutory 
scheme is unimpaired. 

On the other side of the coin, it may safely be 
assumed that groundless unfair labor practice 
charges in this area, because of the statutory 
priority accorded Section 8(b) (7) violations, 
will be quickly dismissed. Following such dis- 
missal an election can be directed forthwith upon 
the subsisting petition, thereby effectuating the 
Congressional purpose. Moreover, the fact that 
a timely petition is on file will protect the inno- 
cent union, which through mistake of fact or law 
has filed a groundless unfair labor practice 
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charge, from a finding of a Section 8(b) (7) vio- 
lation. ... 


In terms of the facts of this case, the Union could 
have preserved its right to continue picketing by 
filing a timely representation petition and a Section 
8(a) (5) charge.” If, as it asserts, the Company 
refused to recognize it although the Company did not 
have a good faith doubt as to the Union’s majority 
status, the refusal was violative of Section 8(a) (5), 


4 The Union was not in compliance with Section 9(f), 
(g) and (h), and thus could not have used the Board’s 
facilities, at the time the alleged refusal to bargain first 
occurred (in March 1959). However, the Board’s processes 
became open to it on and after September 14, 1959, when 
the 1959 amendments which repealed Section 9(f). (g) and 
(h) (see n. 6, p. 4, supra) became effective. As the Board 
pointed out (J.A. 33), “the Company here refused specific 
requests of recognition and bargaining made on behalf of the 
Union on March 20, 1959 and again every subsequent month 
until April 1960. Thus the Union here had ample oppor- 
tunity to file a meritorious refusal-to-bargain charge with 
the Board. But it failed to do so.” 

In Charlton Press, Inc., 1385 NLRB No. 128, the Board 
“excused” the failure to file a Section S(a) (5) charge be- 
cause, unlike here, a “fortuitous combination” of the re- 
strictions imposed by Section 9(f), (g) and (h) and Sec- 
tion 10(b) precluded the union from filing a valid charge 
after the Board’s processes became open to it. In that case, 
the employer’s refusal to bargain was consummated prior 
to March 14, 1959, and hence a charge filed on September 14, 
1959, when the repeal of the filing requirements took effect, 
would have been outside the six-month limit imposed by 
Section 10(b). To decline to consider the refusal to bar- 
gain in these circumstances would have been to impose on 
the union a “penalty” for non-compliance with Section 9(f), 
(gz) and (h) not intended by Congress. See United Mine 
Workers v. Arkansas Oak Flooring Co., 351 U.S. 62, 73; 
N.L.R.B. V. District 50, 355 U.S. 453, 462. 
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and a complaint would presumably have issued on 
the charge. In that event, no election would have 
been held on the petition, and the Union would have 
been free to continue picketing pending a resolution 
of the Section S(a) (5) issue. On the other hand, 
had investigation of the Section 8(a)(5) charge 
proved it to be without merit, the petition would 
have protected the Union against having its picketing 
enjoined until an election had first been conducted, 
and. if the Union won the election,” it would, of 
course, have remained free to continue picketing.” 


« An amendment to Section 9(c) (3) permits strikers who 
have been replaced in an economic strike to vote along with 
the replacements, if the Board election is conducted within 
12 months of the strike. See H. Rep., No. 741, 80th Cong., 
1st Sess. 51, I Leg. Hist. 809. 


42 There is no basis for petitioner’s suggestion (Br. 46) 
that the alternative of filing both a petition and an 8(a) (5) 
charge was not open to it, so that it had the Hobson’s choice 
of either filing a charge (which, if dismissed by the General 
Counsel, would lead to an injunction against its picketing) 
or a petition (which, though it would momentarily block an 
injunction against the picketing, would lead to an election 
that it could not win because of the employer’s unfair labor 
practices). The Board views a meritorious 8(a) (5) charge 
and a representation petition as mutually inconsistent, for 
the latter presupposes that a question concerning representa- 
tion exists whereas the former presupposes that it does not. 
Accordingly, if a complaint has issued on an 8(a) (5) charge, 
the Board will ordinarily not entertain a representation pe- 
tition, or will dismiss one that may have been filed, involving 
the same employees, rather than hold the petition, pending 
remedial action, as it does in the case of other employer un- 
fair labor practices. See Aiello Dairy Farms, 110 NLRB 
1365, 1366-1370. However, it does not follow, as petitioner 
assumes, that, had it filed both a petition and an 8(a) (5) 
charge, the Board, at least in the circumstances of an 8(b) 
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Petitioner contends (Br. 46-50), however, that, to 
condition its right to picket free of the limitations of 
Section 8(b)(7)(C) upon the filing of an unfair 
labor practice charge against the employer which 
survives a preliminary investigation, is unreasonable 
and indeed unconstitutional. For, petitioner asserts, 
the issuance of a complaint on the charge is within 
the unreviewable discretion of the Genera! Counsel, 
and there are no standards governing the exercise of 
that discretion; this procedure is too vague and ar- 
bitrary to be used as a basis for curtailing the right 
to continue picketing. There are several answers to 
this argument. 


1. The exercise of the General Counsel’s discretion 
is controlled by standards. The principles set forth 


(7) (C) case, would have required it to make a choice be- 
tween whether it wanted to proceed on the petition or on the 
charge. Rather, there is every reason to believe that the 
petition would have been held pending an investigation of 
the 8(a) (5) charge, and dismissed only if it were decided to 
issue a complaint thereon. 

Since a meritorious Section $(a) (5) charge in effect moots 
a representation petition, the Board has held that, if a 
complaint alleging a refusal to bargain in violation of Sec- 
tion 8(a) (5) has issued, it would not find picketing for 
recognition purposes violative of Section 8(b) (7) (C) even 
though a representation petition had not been filed within a 
reasonable time from the commencement of the picketing. 
For, in these circumstances, the filing of a representation pe- 
tition could not serve as the basis for an election; it would 
only be dismissed. Blinne, supra, 135 NLRB No. 121, p. 17, 
n. 24. But, the union which files a Section 8(a) (5) charge 
alone, without coupling it with a representation petition. 
takes the risk that, if no complaint issues on the charge, 
there would be no bar to proceeding to enjoin the picketing 
under Section 8(b) (7) (C). 


> 
— 


in the decisions of the Board and the courts govern 
his action in investigating a charge and in determin- 
ing whether a complaint should issue thereon. The 
presumption of administrative regularity “ assumes 
that he will conscientiously apply these principles and 
issue a complaint should the facts and the law jus- 
tify it* Since petitioner did not file a charge, there 
is certainly no basis for concluding otherwise in this 
case.* 


8 See N_L.R.B. v. Greensboro Coca Cola Bottling Co., 180 
F. 24 S40, S45 (C.A. 4). 


** See also, Hourihan v. N.L-R.B., 91 U.S. App. D.C. 316, 
317. 201 F.2d 187, 188, n. 4, certiorari denied, 345 U.S. 930. 


“The situation here is in no way comparable to that in 
Cramp v. Board of Publie Instruction, 368 U.S. 278, relied 
on by petitioner (Br. 48-49). Cramp involved a Florida 
statute which required every employee of the State to swear 
in writing that he had never lent his “aid, support, advice, 
counsel or influence to the Communist Party.” The Court 
held that the meaning of the statute was so vague that it 
was 2 denial of due process for the State to force an employee 
either to take such an oath, at the risk of subsequent prose- 
cution for perjury, or face immediate dismissal from public 
service. There is nothing vague about the Board procedure 
here. A union which believes that the employer has refused 
to bargain in violation of Section 8(a) (5) has a clearly 
marked course cpen to it for the protection of its rights. As 
shown above, it needs only to file an unfair labor practice 
charge and a representation petition with the Board, and this 
will preserve its right to continue picketing pending a deter- 
mination of whether the matter is governed by Section 8(b) 
(7) (C) or by Section 8(a) (5). If a complaint issues under 
Section 8(a) (5), the picketing is free of the restrictions 
of the former provision; if, on the other hand, no complaint 
issues, the representation question proceeds to an election 
under Section 8(b) (7) (C) and the results of that election 
will determine the future validity of the picketing. 
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2. Petitioner’s argument assumes that there is a 
constitutional right to picket in protest against em- 
ployer unfair labor practices. As we show more 
fully infra, pp. 46-49, this assumption is erroneous. 
It is within Congress’ power to decide that industrial 
peace is best served by requiring that unfair labor 
practices be remedied exclusively through Board pro- 
cedures, and thus to bar the use of self-help measures 
such as picketing for their vindication. If Congress 
could do this, it could clearly adopt the lesser course 
of permitting picketing for recognition purposes 
where the employer has committed contributory un- 
fair labor practices, but only on condition that 
charges covering the unfair labor practices have been 
filed with the General Counsel and a complaint has 
issued thereon. 

3. The principle that employer unfair labor prac- 
tices are cognizable in a Section 8(b) (7) (C)_ pro- 
ceeding only if a charge respecting them has been 
filed and investigation establishes that the charge has 
merit is necessary in order to effectuate Congress’ 
basic objective in Section 8(b)(7) and to accom- 
modate that provision to other provisions of the stat- 
ute. As shown supra, Congress rejected a proposal 
which would have permitted employer unfair labor 
practices to be asserted as a defense, and thus liti- 
gated, in Section 8(b) (7) proceedings. As a result, 
employer unfair labor practices are relevant in a Sec- 
tion 8(b) (7)(C) case only insofar as they would 
interfere with the conduct of the election which that 
provision seeks to foster. A collateral issue of this 
kind should appropriately be decided preliminary to 
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the 8(b) (7) (C) proceeding itself, and the require- 
ment that it be presented by means of a separate 
charge insures that this will occur and thereby avoids 
flooding the latter proceeding with employer unfair 
labor practice questions contrary to Congress’ intent. 
Moreover, this procedure comports with the require- 
ments of Section 3(d). That provision vests the 
General Counsel of the Board with “final authority, 
on behalf of the Board, in respect of the investigation 
of charges and issuance of complaints under section 
10, and in respect of the prosecution of such com- 
plaints before the Board * * *.” For the Board to 
consider unfair labor practice questions which have 
not been first sifted through the General Counsel 
would be contrary to Section 3(d). Cf. United 
Brotherhood of Carpenters, Local 978, 120 NLRB 
610, 612; Time Square Stores Corp., 79 NLRB 361, 
364; International Union of Electrical Workers v. 
N.L.R.B., 110 U.S. App. D.C. 91, 94-96, 289 F. 2d 
757, 760-762.“ 

4. The procedure whereby the Board will consider 
unfair labor practices asserted as a bar to a valid 
election only if they first have been presented to the 


“The Board stated in Carpenters, Local 978, supra, 120 
NLRB 610 at 612: “[I]t is well established that the disposi- 
tion of charges filed and the question whether a complaint 
should be issued, litigated and brought to judgment is a 
matter which, by statute, is within the exclusive province 
of the General Counsel. * * * The Board, therefore, may not 
review the General Counsel’s administrative determinations 
as to the issuance, refusal to issue a complaint upon unfair 
labor practice charges or as to his election to proceed upon 
one charge rather than upon another against the same Re- 
spondent.” 
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General Counsel and have been found by him to war- 
rant a complaint was approved by the Second Circuit 
in N.L.R.B. v. Local 182, Teamsters, decided January 
28, 1962, slip op. 1031-1-32. There, unlike here, the 
union had filed 8(a) charges, which the General 
Counsel found without merit. The Court held that 
the Board could properly treat his action as disposi- 
tive of the unfair labor practice question, at least 
where, as there, no affirmative showing had been made 
that the General Counsel was “wrong” in failing to 
act on the charges. Since petitioner did not file any 
charges and thus the General Counsel was never given 
an opportunity to consider the alleged employer un- 
fair labor practices, clearly no such showing can be 
made here. 

For these reasons, we submit that the Board prop- 


erly concluded that the Company’s alleged unlawful 
refusal to recognize and bargain with petitioner did 
not privilege the picketing in this case. 


D. The representation petition filed by the Company 
and later withdrawn is not an operative petition for 
purposes of Section 8(6)(7)(C) 

The Union contends (Br. 50-51) that, in any 
event, its picketing did not violate Section 8(b) (7) 
(C) because the Company filed a representation peti- 
tion within 30 days of the commencement of the pick- 
eting. As shown (pp. 5-6, supra), the Company 
filed a representation petition with the Board on 
March 26, 1959, about one month before the Union 
commenced its picketing. On May 20, the Company 
requested permission from the Board to withdraw the 
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election petition, which request the Union did not 
oppose. The Board granted the request and closed 
the representation proceeding. Section 8(b) (7) did 
not become effective until November 13, 1959, over 
five months later. In these circumstances, the Com- 
pany’s “dead” petition cannot constitute a “timely” 
petition within the meaning of Section 8(b) (7) (C), 
so as to protect picketing which continued until May 
23, 1960, when it was enjoined. 

As we have seen, Section 8(b) (7) seeks to settle, 
by means of expedited elections, the problems which 
result from recognition and organization picketing. 
Thus, where a representation petition has been filed 
within a “reasonable period,’ Congress has com- 
manded the Board to direct an election “forthwith” 
in such unit as the Board finds appropriate. But, 
the Board can neither determine the appropriate 
unit nor direct an election unless there is a petition 
pending. A petition which has been withdrawn can- 
not be used for these purposes, particularly where as 
here the petition is withdrawn long before the pas- 
sage of the Section 8(b)(7). As the Board pointed 
out in Chicago Printing Pressmen’s Union No. 3 
(Moore Laminating, Inc.), 137 NLRB No. 88, 50 
LRRM 1242, 1243, “it is only a petition which leads 
to an expedited election which warrants dismissal of 
an otherwise meritorious charge alleging a violation 
of Section 8(b) (7) (C).” Moreover, the Union took 
no part in the representation proceeding before the 
Board and raised no objections to the Company’s 
withdrawal of the petition (p. 5-6, supra). In view 
of these facts, and since there was no petition pend- 
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ing at any time after Section 8(b) (7) (C) became 
effective, the Board properly concluded (J.A. 32-33) 
that it could not consider the Company’s previously 
withdrawn representation petition as satisfaction of 
the requirements of that Section.“ 


II. Section 8(b)(7), As Construed By the Board, Is 
Not Unconstitutional 

The Union contends (Br. 33-34, 51-52) that Sec- 
tion 8(b) (7), if construed to outlaw the picketing 
here, would violate the guaranties of the First 
Amendment.’ The Union’s argument appears to be 
based upon the erroneous premise that because the 
end result of the picketing may be lawful—i.e., the 
Company’s grant of recognition to a majority union 
—picketing to attain that result must necessarily be 
lawful, and, indeed, within the constitutional protec- 
tion accorded picketing by Thornhill v. Alabama, 310 
U.S. 88. 

In Section 8(b) (7), Congress has not imposed a 
blanket ban on all picketing as in Thornhill. It has 
set forth a carefully designed plan to further the 
orderly resolution of disputes over representation of 


«a The situation here is not comparable to what was char- 
acterized as “at most a formal defect” in Local 182, Team- 
sters, supra, slip op. 1033. There, unlike here, a petition was 
pending at the time of the 8(b) (7) (C) proceeding, and the 
Court merely held that it was immaterial that it was filed “a 
few days before the start of the picketing” rather than “a 
few hours after the pickets appeared.” 

«The Union’s further contention that the Board’s pro- 


cedure confers arbitrary power upon the General Counsel 
of the Board is discussed supra, pp. 41~14. 
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employees by requiring that such questions be settled 
through Board procedures rather than as a result of 
coercive picketing. Congress made the judgment 
“that there is a need for greater stability in the or- 
ganizational and recognitional areas of industrial re- 
lations * * * [and] Section 158(b) (7) seeks to accom- 
plish this objective.” Penello v. Retail Store Em- 
ployees Local Union 692, 188 F. Supp. 192, 199 (D.C. 
Md.), affirmed 287 F. 2d 509 (C.A. 4). Hence, 
whether or not the Union might take other steps to 
bring about its recognitional goal, the fact remains 
that, by seeking to attain recognition by picketing 
without complying with the requirements which Con- 
gress has imposed, the Union has specifically contra- 
yened the statutory prohibition and the Congressional 
policy embodied therein. 

The power of Congress to proscribe picketing which 
has as its object the violation of a valid and specifi- 
cally defined public policy cannot be doubted. JInter- 
national Brotherhood of Electrical Workers, Local 
501 v. N.L.R.B., 341 U.S. 694, 705; International 
Brotherhood of Teamsters v. Vogt, Inc., 354 US. 
284, 293; Building Service Employees v. Gazzam, 339 
U.S. 532; International Brotherhood of Teamsters v. 
Hanke, 339 U.S. 470; Hughes v. Superior Court, 339 
U.S. 460; Giboney v. Empire Storage & Ice Co., 336 
U.S. 490; Carpenters Union v. Ritter’s Cafe, 315 US. 
722. See also Local Union No. 10, United Associa- 
tion of Journeymen, etc. v. Graham, 345 U.S. 192. 
Congress may, in enforcing a valid public policy, 
“constitutionally enjoin peaceful picketing aimed at 
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preventing effectuation of that policy.” Vogt, supra, 
354 U.S. at 293." 

As Judge Anderson stated in Greene v. Interna- 
tional Typographical Union, Local 285, 182 F. Supp. 
788, 792-793 (D. Conn.), in upholding the constitu- 
tionality of Section 8(b) (7) against the same attack 
made by the Union here: 


The assertion by the Union that $ 8(b) (7) 
(C) is in violation of the First Amendment to 
the Constitution protecting freedom of speech, is 
untenable. Picketing for the purpose of truth- 
fully advising the public that an employer does 
not employ members of or have a contract with 
a labor organization is expressly excepted. The 
effect of the amendment in limiting recognition 
picketing to currently certified representatives 
of employees and those who within thirty days 


from the commencement of the picketing have 
petitioned for certification under $9(c) and in 
prescribing machinery through which only those 
representing a majority of employees may be 
certified and freely continue recognition picket- 
ing, is not unconstitutional as abridging the 


«Insofar as Fruit and Vegetable Packers Local 760 Vv. 
N.L.R.B., U.S. App. D.C. , 308 F. 2d 311, involving 
secondary picketing under Section 8(b) (4) (ii) (B), suggests 
a different principle, we respectfully submit that it is incon- 
sistent with the Supreme Court decisions noted above. It 
may also be noted that the picketing in Fruit Packers was 
addressed solely to the public and did not, as here, invite a 
concerted response by the employees of other employers doing 
business with the Company. Had petitioner engaged in the 
former type picketing here, it would perhaps have been 
privileged by the second proviso to Section S(b) (7) (C) (see 
pp. 13, 15, supra). 
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First Amendment because the only picketing 
vroseribed is that by the claimed representatives 
of 2 minority of employees who are prevented, 
not from telling the public that the employer 
does not employ their members or have a con- 
tract with them, but from imposing economic 
coercion to force or require recognition or bar- 
gaining upon the employer or upon other em- 
ployees who are not allied with them, or both. 
Experience has shown the existence of the latter 
type of picketing to be an evil which Congress 
has sought to correct by a law which does no 
more than establish a means cf meeting that 
particular wrong. * * * 

The Union argues it is not the wrongdoer 
but the wronged. However, it is not faced with 
a temporary injunction because it had a dispute 
with an employer over what it claims was an 


unfair labor practice in discharging eight em- 
ployees, but because the Union had refused to 
follow the reasonable procedures provided by 
law to qualify it to continue organizational pick- 
eting. 


Ill. The Board’s Order Is Valid 


The Board ordered the Union to “cease and desist 
from picketing” the Company “where an object there- 
of is forcing or requiring said employer to recognize 
or bargain with them as the representative of the 
Company’s employees, in violation of Section 8(b) 
(7)(C) of the Act” (J.A. 34). Thus, the Board’s 
order is narrowly drawn, clearly “related to the 
proven unlawful conduct” (N.L.R.B. v. Express Pub- 
lishing Co., 312 U.S. 426, 433), and phrased only in 
terms of Section 8(b) (7) (C), the specific provision 
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of the Act found to have been violated here. The 
Union contends, however, that the Board’s order is 
too vague (Br. 52-53). 

The Union’s contention is without merit. The 
Board’s order is, of course, to be construed in the 
light of its opinion. Great Lakes Dredging Co. v. 
Huffman, 319 U.S. 298, 295, and cases there cited ; 
Central States Drivers Council v. N.L.R.B., 105 U.S. 
App. D.C. 338, 340, 267 F. 2d 166, 168, certiorari 
denied, 361 U.S. 833. If it is so construed, the Union 
cannot have any “doubt of the evils complained of 
and sought to be corrected. The offenses of which 
the [Union] was found guilty are met by the order.” 
Zenith Radio Corp. v. F.T.C., 143 F. 2d 29, 31 (C.A. 
7). It is perfectly clear that the order does not pro- 
hibit any conduct as to which the Board made no 
findings. Amalgamated Meat Cutters, Local 88 v. 
N.L.R.B., 99 U.S. App. D.C. 24, 30-31, 237 F. 2d 20, 
267-27, certiorari denied, 352 U.S. 1015. The pur- 
pose of the order cannot be misunderstood and the 
Union is clearly apprised of the meaning of the order 
and the steps it will have to take to comply with it 
and to avoid any future violations. “If it is true 
that the order seems to read in the phraseology of 
the act, respondent cannot complain because this is 
the language Congress chose to use in describing the 
type of things which people are forbidden to do.” 
Brewery d& Beer Distributor Drivers, Local 830 v. 
N.L.R.B., 281 F. 2d 319, 322 (C.A. 3). As the 
Supreme Court has pointed out, “Impossible stand- 
ards of specificity are not required.” Jordan v. De- 
George, 341 U.S. 223, 231. 
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CONCLUSION 


For the reasons stated above, the petition to re- 
view should be denied and the Board’s request to 
enforce its order should be granted. 


Respectfully submitted, 


Stuart ROTHMAN, 
General Counsel, 


DoMINICK L. MANOLI, 
Associate General Counsel, 


MARCEL MALLET-PREVOST, 
Assistant General Counsel, 


NoRTON J. COME, 
Assistant General Counsel, 


LEE M. MODJESKA, 


Attorney, 
National Labor Relations Board. 


February 1963. 


53 
APPENDIX 


The relevant provisions of the National Labor Re- 
lations Act, as amended (61 Stat. 136, 73 Stat. 519, 
29 U.S.C. 151, et seg.) in addition to those set forth 
in the text, swpra, are as follows: 

Secsotmcms ss 

* = = % 

(d) There shall be a General Counsel of the 
Board who shall be appointed by the President, 
by and with the advice and consent of the Senate, 
for a term of four years. The General Counsel 
of the Board shall exercise general supervision 
over all attorneys employed by the Board (other 
than trial examiners and legal assistants to 
Board members) and over the officers and em- 
ployees in the regional offices. He shall have 
final authority, on behalf of the Board, in re- 
spect of the investigation of charges and issu- 
ance of complaints under section 10, and in re- 
spect of the prosecution of such complaints be- 
fore the Board, and shall have such other duties 
as the Board may prescribe or as may be pro- 
vided by law. In case of a vacancy in the office 
of the General Counsel the President is author- 
ized to designate the officer or employee who 
shall act as General Counsel during such va- 
eancy, but no person or persons So designated 
shall so act (1) for more than forty days when 
the Congress is in session unless a nomination to 
fill such vacancy shall have been submitted to the 
Senate, or (2) after the adjournment sine die of 
the session of the Senate in which such nomina- 
tion was submitted. 


* * e 
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See. $.(a) It shall be an unfair labor practice for 
an employer— 

(1) to interfere with, restrain, or coerce em- 
ployees in the exercise of the rights guaranteed 
in section 7: 

(2) to dominate or interfere with the forma- 
tion or administration of any labor organization 
or contribute financial or other support to it: 
Provided, That subject to rules and regulations 
made and published by the Board pursuant to 
section 6, an employer shall not be prohibited 
from permitting employees to confer with him 
during working hours without loss of time or 
pay: 

(3) by discrimination in regard to hire or 
tenure of employment or any term or condition 
of employment to encourage or discourage mem- 


bership in any labor organization: * * * 


* * * * 


(5) to refuse to bargain collectively with the 
representatives of his employees, subject to the 
provisions of section 9 (a). 

Secsi9s Se 

(ec) (1) Whenever a petition shall have been filed, 
in accordance with such regulations as may be pre- 
scribed by the Board— 


(A) by an employee or group of employees or 
any individual or labor organization acting in 
their behalf alleging that a substantial number 
of employees (i) wish to be represented for col- 
lective bargaining and that their employer de- 
clines to recognize their representative as the 
representative defined in section 9 (a), or (ii) 
assert that the individual or labor organization, 
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which has been certified or is being currently 
recognized by their employer as the bargaining 
representative, is no longer a representative as 
defined in section 9 (a); or 

(B) by an employer, alleging that one or more 
individuals or labor organizations have pre- 
sented to him a claim to be recognized as the 
representative defined in section 9 (a); 
the Board shall investigate such petition and if 
it has reasonable cause to believe that a question 
of representation affecting commerce exists shall 
provide for an appropriate hearing upon due 
notice. Such hearing may be conducted by an of- 
ficer or employee of the regional office. who shall 
not make any recommendations with respect 
thereto. If the Board finds upon the record of 
such hearing that such a question of representa- 
tion exists, it shall direct an election by secret 
ballot and shall certify the results thereof. 


* * Ld * 


(3) No election shall be directed in any bargain- 
ing unit or any subdivision within which, in the pre- 
ceding twelve-month period, a valid election shall 
have been held. Employees engaged in an economic 
strike who are not entitled to reinstatement shall be 
eligible to vote under such regulations as the Board 
shall find are consistent with the purposes and pro- 
visions of this Act in any election conducted within 
twelve months after the commencement of the strike. 
In any election where none of the choices on the bal- 
lot receives a majority, a run-off shall be conducted. 
the ballot providing for a selection between the two 
choices receiving the largest and second largest num- 
ber of valid votes cast in the election. 


* * * * 
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See. 10 (a) The Board is empowered, as herein- 
after provided, to prevent any person from engaging 
in any unfair labor practice (listed in section 8) af- 
fecting commerce. This power shall not be affected 
by any other means of adjustment or prevention that 
has been or may be established by agreement, law, or 
otherwise: * * * 

(b) Whenever it is charged that any person has 
engaged in or is engaging in any such unfair labor 
practice, the Board, or any agent or agency desig- 
nated by the Board for such purposes, shall have 
power to issue and cause to be served upon such per- 
son 2 complaint stating the charges in that respect, 
and containing a notice of hearing before the Board 
or a member thereof, cr before a designated agent or 
agency, at a place therein fixed, not less than five 
days after the serving of said complaint: Provided, 
That no complaint shall issue based upon any unfair 
labor practice occurring more than six months prior 
to the filing of the charge with the Board and the 
service of a copy thereof upen the person against 
whom such charge is made, unless the person ag- 
grieved thereby was prevented from filing such 
charge by reason of service in the armed forces, in 
which event the six-month period shall be computed 
from the day of his discharge. Any such complaint 
may be amended by the member, agent, or agency 
conducting the hearing cr the Board in its discretion 
at any time prior to the issuance of an order based 
thereon. 

* * * * 

(1) Whenever it is charged that any person has 
engaged in an unfair labor practice within the mean- 
ing of paragraph (4)(A), (B), or (C) of section 
8(b), or section 8(e) or section 8(b) (7), the pre- 
liminary investigation of such charge shall be made 
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forthwith and given priority over all other cases ex- 
cept cases of like character in the office where it is 
filed or to which it is referred. If, after such inves- 
tigation, the officer or regional attorney to whom the 
matter may be referred has reasonable cause to be- 
lieve such charge is true and that a complaint should 
issue, he shall, on behalf of the Board, petition any 
district court of the United States (including the 
District Court of the United States for the District of 
Columbia) within any district where the unfair labor 
practice in question has occurred, is alleged to have 
occurred, or wherein such person resides or transacts 
business, for appropriate injunctive relief pending 
the final adjudication of the Board with respect to 
such matter. Upon the filing of any such petition the 
district court shall have jurisdiction to grant such in- 
junctive relief or temporary restraining order as it 
deems just and proper, notwithstanding any other 
provision of law: Provided further, That no tem- 
porary restraining order shall be issued without no- 
tice unless a petition alleges that substantial and ir- 
reparable injury to the charging party will be un- 
avoidable and such temporary restraining order shall 
be effective for no longer than five days and will be- 
come void at the expiration of such period: Provided 
further, That such officer or regional attorney shall 
not apply for any restraining order under section 
8(b) (7) if a charge against the employer under sec- 
tion 8(a) (2) has been filed and after the preliminary 
investigation, he has reasonable cause to believe that 
such charge is true and that a complaint should 
issue. * * * 


* = * * 


(m) Whenever it is charged that any person has 
engaged in an unfair labor practice within the mean- 
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ing of subsection (a) (3) or (b) (2) of section 8, such 
charge shall be given priority over all other cases ex- 
cept cases of like character in the office where it is 
filed or to which it is referred and cases given priority 
under subsection (1). 
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Introduction 


The Board’s findings present the issue before the court 
in narrow compass: Where an employer refuses to rec- 
ognize a union which he knows is the choice of a majority 
of the employees, does Section $(b)(7)(C) require the 
union to file a representation petition in order that the 
employees may lawfully strike for recognition and picket 
in support of their strike? The Board’s own explanation 
of 8(b)(7)(C), the statutory command that the right to 
strike shall be preserved, and the Constitution all require 
that this question be answered ‘‘No’’. 


» 
In its leading decision in C. A. Blinne Construction Co., 
135 NLRB No. 121, and repeatedly in its brief, the Board 
states that it was Congress’ objective to require ‘‘repre- 
sentation questions, where possible, to be promptly settled 
through the Board’s election procedures rather than by 
picketing”’*. (Bd. Br. p. 27). See also Blinne, slip op. p. 15. 
When a majority of the employees strike for recognition, 
however, the fact of the majority is clear and no question 
concerning representation is presented. Congress in en- 
acting Section $(b)(7)(C) did not require the performance 
of a meaningless act. It did not intend to apply a statute 
which requires the filing of a representation petition to a 
situation in which the right to representation is not in 
dispute, and to foster useless litigation. Even under the 
Board’s own terms, application of §S8(b)(7)(C) to this 
ease makes no sense, since neither the filing of a representa- 
tion petition nor a refusal to bargain charge removes the 
coercive pressure of a picket line whose very purpose is 
to achieve as quickly as possible—and more quickly than 
the Board procedures permit—the recognition to which the 
union is legally entitled. 


Restriction of the right to picket in the context of a ma- 
jority strike for recognition severely inhibits the right to 
strike which Section 8(b)(7) does not purport to reach. 
For if employees strike without picketing, they engage in a 
self-destructive act and in effect merely abandon their jobs 
and, of course, all hope for ultimate recognition of their 
representative. 


Finally, the Constitutional objections to finding a viola- 
tion of Section S(b)(7)(C) in this case are insuperable." 


2In our opening brief, we cited Fruit and Vegetable Packers, etc. v. 
N.LE.B., App. D.C. , 308 F, 2d 311. The Board ‘‘ respectfully 
submit(s) that it is inconsistent with the Supreme Court decisions on picket- 
ing.”’ (Bd. Br. p. 49, 2. 48). But that decision remains the law of this Court 
and fully supports the propositions that picketing retains its constitutionally 
protected status and that statutes affecting the right to picket must be 
narrowly construed in order to avoid constitutional doubts. Sce Pet. br. pp. 
31-24, 51-52. 
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The Board claims that a representation petition is properly 
required, even where the employer has unlawfully failed 
to recognize the union, in order that it may obtain ‘‘a 
license to continue picketing as the certified representa- 
tive’. Bd. br. pp. 34-35. Under the First Amendment, 
neither a license nor a certification may be required as a 
condition for engaging in free speech. We think the Board 
will not quarrel with this assertion. Its position is rather 
that the free speech provisions of the First Amendment 
forbid only a ‘‘blanket ban on all picketing’’. Bd. Br. p. 47. 
This is plain error. The objection to the blanket ban on 
picketing in Thornhill v. Alabama, 310 U.S. 8S was that it 
was unconstitutionally vague. See, e.g. United States v. 
National Dairy Products, 31 L.W. 4218, 4220 (U.S., Feb. 
18, 1963). Yet there is nothing clearer than an absolute 
prohibition ; the explanation is that Thornhill held that some 
picketing is entitled to Constitutional protection and that a 
blanket ban on all picketing improperly enjoins such picket- 
ing as well. 310 U.S. 88, 98-106. Subsequent incursions on 
Thornhill have not discredited this reasoning—they have 
merely limited the kinds of picketing which are constitu- 
tionally immune. Under the most recent discussion by the 
Supreme Court, Teamsters v. Vogt, 354 U.S. 284, 293, the 
test is whether the government, ‘‘in enforcing some public 
policy, whether of its criminal or its civil law, and whether 
announced by its legislature or its courts, could constitu- 
tionally enjoin peaceful picketing aimed at preventing 
effectuation of that policy’. But while there has been 
held to be a public policy against the recognition of minority 
unions (Garment Workers v. Labor Board, 366 U.S. 731), 
there is no public policy against recognition of majority 
unions. The policy which the Board claims validates ap- 
plication of the statute here is ‘‘to further the orderly 
resolution of disputes over representation of employees by 
requiring that such questions be settled through Board 
procedures rather than as a result of coercive picketing.” 
(Bd. br. p. 47) But the public policy which may be 
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preserved at the expense of picketing cannot be derived 
from the mere fact that picketing is outlawed. A con- 
stitutional provision would be a nullity if the mere passage 
of a statute could foreclose its enforcement. Moreover, the 
‘‘policy’’ which the Board purports to find is one against 
picketing itself; but if the First Amendment means nothing 
else, it forbids Congress from outlawing speech merely 
because it considers speech to be an undesirable means of 
resolving controversies. 


I. Section 8(b)(7)(C) Does Not Apply to Majority Picketing 


A. We agree, of course, with the elementary proposition 
(Ba. Br. pp. 15-16) that there are differences between a 
currently certified union and a union (like petitioner) which, 
thongh it represents a majority of the employees, is un- 
certified. But this generality does not determine whether 
Congress intended, in the 1959 Amendments, to introduce 
a new and profound difference—namely, that the members 
of a certified union may picket for recognition without a 
petition being filed, but that those of an uncertified majority 
representative may not. The answer to this question does 
not tarn on Brooks v. Labor Board, 348 U.S. 96 (Bd. Br. p. 
16) ; the point in Brooks was that a certified minority union 
will normally be entitled to recognition for one year after 
certification; the case did not pass upon the rights of non- 
certified majority unions. That issue was decided in 
United Mine Workers v. Arkansas Oak Flooring Co., 351 
U.S. 62, (Pet. Br. p. 31) which held that the authority of 
the majority union under Section 9(a) of the Act exists by 
virtue of its selection by a majority of the employees, and 
does not depend on a certification or even eligibility for 
certification. It was further held that the Section 7 right 
of employees to bargain through representatives of their 
own choosing ‘‘leaves open the manner of choosing such 
representatives when certification does not apply’’. 351 
US. at 74. 
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The conclusion which the Court drew from the meaning 
of Sections 7 and 9 is immediately pertinent here: 


“‘‘Under those sections and by virtue of the conceded 
majority designation of the union, the employer is 
obligated to recognize the designated union. ° * ® 


“The company can, if it so wishes, lawfully recog- 
nize the union as the employees’ representative. That 
being so, there is no reason why the employees, and 
their union under their authorization, may not, under 
$13, strike, and under $7, peacefully picket the 
premises of their employer to induce it thus to recog- 
nize their chosen representative.’? 351 U.S. at 75. 


The 1959 Amendments did not amend Section 9(a) or 
limit the authority or responsibility of the representative 
chosen by a majority of the employees; nor do they purport 
to deprive employees of the right to choose a noncertified 
union to be their representative. The Board does not 
suggest that these radical changes have been made; it con- 


tinues to decide that noncertified majority unions are en- 
titled to recognition* Nor does the Board challenge the 
continuing validity of the reasoning of the Mine Workers 
case—that a union’s right to be recognized implies a right 
of the employees to strike and peacefully picket to obtain 
recognition. Rather, the Board suggests by reference to 
Joy Silk Mills v. N.L.R.B., 87 U.S. App. D. C. 360, 185 F. 
2a 732, cert. denied 341 U.S. 914, that it is relevant under 
8(b)(7)(C) whether ‘‘the employer may properly refuse 
to bargain with [the union] pending a Board election.”’ 
(Ba. Br. p. 16). We think even that distinction is incon- 
sistent with Mine Workers, but the matter is academic, 
for this is not a case of an employer who could “properly 
withhold recognition from a majority union and thereby 
create a representation question which could be resolved 


2 Two recent cases can now be added to those cited at Pet. Rr. p. 31: 
Kochler’s Wholesale Restaurant Supply, 189 NLRB No, 74, 51 LRRM 1427; 
Derby Coal § Oit Co,, Inc., 139 NLRB No, 122, 51 LRRM 1529. 
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under the expedited election procedure provided by the 
first proviso’ to Section 8(b)(7)(C). (Ba. Br. p. 16). 
That is the only situation in which even the Board claims 
that subparagraph (C) would ‘‘have meaning for attempts 
by a noncertified majority union to secure recognition 
through a picket line’’. (Ibid.) The Court therefore need 
not now anticipate the sole question to which the Board’s 
account of the legislative history is addressed, namely, 
whether Section S(b)(7)(C) applies to picketing by non- 
certified majority unions where the employer does have a 
good faith doubt of the union’s majority. Besides, the 
critical difference between the parties is in method: our 
opening brief cited, perhaps at excessive length, the state- 
ments of the sponsors of the legislation, explaining the 
objects and limits of the law; the Board reads into the 
actions of the proponents of the bill a devious intent 
silently to deny an important protection to employees, 
when the same legislators were openly professing that 
these protections were retained. For the sake of complete- 
ness, however. we feel obligated to discuss the Board’s 
chief points of reliance, and to show that §8(b)(7)(C) 
does not have the more narrow reach claimed in the Board’s 
brief, and assuredly fails to support its order herein. 


B. 1. The Board acknowledges (Bd. Br. pp. 17-18) that 
the ‘‘major purpose”? of the provisions of the Administra- 
tion bill, which was the forerunner of Section 8(b)(7)(C), 
was “‘to curb the evils of so called ‘blackmail’ and ‘top 
down’ picketing which had been revealed by the McClellan 
Committee.’’ It asserts, however, that subparagraph (D) 
‘“‘went beyond that problem’’,? chiefly in reliance on a 


21£ subparagraph (D), or 8(b)(7)(C) as enacted, prohibits recognition 
pieketing by majority unions, it not only ‘‘goex beyond’? a prohibition against 
“*blackmail’? picketing, but is fundamentally inconsistent with ite avowed 
object—to protect the Section 7 right of employees to refrain from joining 
unions. The Board’s decision in this case drastically interferes with what 
the «sponsors conxidered to be the cognate Section 7 right (see Mine Workers, 
mupra) to have the representative chosen by a majority of them accorded lawful 
recognition, See particularly, the minority views of Senators Goldwater and 
Dirksen at S. Rep. 187 on S, 1555, p. 74, 1 Leg. Hist. p. 470, Pet. Br., 


pp. 21-22, 
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passage from a written statement by Secretary of Labor 
Mitchell. (Bd. br. n. 17, pp. 18-19).4 That statement, how- 
ever, flatly contradicts the Board’s thesis that majority 
picketing was covered. For, in the introduction to his 
discussion of the secondary boycott and representation 
picketing provisions of the Administration bill, the Sec- 
retary took pains to explain ‘‘what they are and are not 
intended to do’’:® 


‘Section 504 of S. 748 is intended to restrict picket- 
ing only when it is used as means of coercing an em- 
ployer to recognize, or his employees to accept, a 
union which none or only a few of the employees desire 
as their bargaining representative.”’ ° 


Tf § 8(b) (7) (C) is directed at picketing by majority unions, 
this severe limitation on traditional, valuable, employee and 
union rights must have come into the law from somewhere, 
and at some time between the introduction of the Admin- 
istration bill and final passage of the Act. The statements 


of Secretary Mitchell and Senators Goldwater and Dirksen 
(Pet. Br. pp. 22, 24-25 and infra p. 9) foreclose the con- 


4 The language of (D) and its paraphrasing at Bd. Br. p. 18 merely present 
the ultimate question of construction in different guise and shed no light on 
it. Nor does Section (C) of the Administration bill support the Board's 
reading of (D). If (C) stood alone a minority union could have continued 
to picket indefinitely provided that it was able to establish a ‘+ sufficient 
interest’’, namely, 30%, (D) required such a union to file a petition within 
a reasonable period of time. 


5A majority of the questions raised during the course of Sceretary 
Mitchell's testimony before the Senate Labor Committee concerned the effect 
of the secondary boycott and representation picketing provsiions of S. 748 
(Secs. 503 and 504) in a large number of hypothetical situations set forth 
by Senators Kennedy and Morse. Before approaching the problem of how these 
provisions apply in specific fact situations, it is well to have in mind a 
genoral understanding of what they are and are not intended to do,*’ Hear 
ings before the Subcommittee on Labor of the Committee on Labor and 
Publio Welfare, United States Senate, on S. 505, ot al., Séth Cong., Ist Sess, 
at p. 408, 


6 Id. at p. 409, emphasis supplied. This statement of the purpose of the 
Administration bill accords with Secretary Mitchell's reference to ‘* blackmail"’ 
picketing cited at Bd, Br. p. 18, n. 16, 
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tention that it originated in the Administration bill. Yet 
the Board nowhere suggests an alternative source. 


2. The history of the bill in the Senate and House 
presented at Bd. br. pp. 19-22 is almost exclusively that of 
the predecessor of Section $(b)(7)(B), which bans picket- 
ing within a year after a valid election. The purpose of 
this provision, as the debates made clear, was, indeed, to 
‘afford a repose from picketing’? (Bd. Br. p. 17) during 
a period in which no Board election could be had.” 
Subsection (A) afforded similar protection to an em- 
ployer and an incumbent union with an established col- 
lective bargaining relationship in that period during 
which no election could be held under the Board’s contract- 
bar doctrine. The majority or minority status of the picket- 
ing union is at most tangentially relevant® to the policies 
of repose embodied in subsections (A) and (B), but it 
bears directly on the avowed purpose of subsection (C) as 
enacted (and (C) and (D) of the Bill) to restrict picketing 
“<to force workers into membership in or representation 
by, unions which they reject.””® Since the purposes of 
subparagraph (B) on the one hand and (C) and (D) on 
the other were quite different, and since these provisions 
were never discussed together, it is entirely amiss to 
conclude from the fact that subsection (B) as enacted 
applies to majority unions the conclusion that (C) likewise 
applies to majority unions. 


Indeed, Senator Goldwater who was a co-sponsor of the 
Administration bill without the Keating-Prouty modifica- 
tion made repeatedly clear that (C) and (D) of that bill 
were intended to apply only in minority situations. In the 


7 Section 9(¢) (2). 

* We need not consider here whether it ix relevant in determining when sub- 
wetion (B) may constitutionally be applied. 

Senator Goldwater at 105 Cong. Ree. 1273, 2 Leg. Hist. 976 (Pet. 
Br. p. 22). 
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very debate on April 24, 1959 which is discussed by the 
Board, Senator Goldwater said: 

“‘Since the law requires, and will compel, the em- 
ployer to bargain with a union which represents a 
majority of his employees, a strong argument may 
even be made for outlawing picketing by a union 
which has demonstrated its majority status. The 
amendment does not do this. Recognition picketing 
is banned in only a limited number of situations in the 
ease of a union which has not proved its majority 
status.’’? 105 Cong. Rec. 6666, 2 Leg. Hist. 1192.° 


The debates in the House make clear that the sponsors and 
proponents of the Landrum-Griffin version of the Ad- 
ministration bill were of the same view. See the numerous 
statements quoted and cited at Pet. Br. pp. 25-27. Con- 
gressman Landrum’s statement cited at Bd. Br. p. 22, n. 19 
was addressed specifically to the difference between sub- 
section (B) of the Elliott Bill and that in the Landrum- 
Griffin Bill2? It is also clear from the context of this 


statement in Representative Landrum’s speech that he 
considered the problem of ‘‘blackmail picketing’? to be 
distinct from that which would be regulated by (B). The 
only statement in the House debates directly bearing on 
the meaning of (C) is that of Congressman Thompson 
supporting the Elliott bill (Bd. Br. p. 22, n. 20), and oppos- 
ing Landrum-Griffin.? This is surely a classic instance of 


10 See also in addition to Pet. Br. pp, 22, 23-24, and 24-25, Senator Gold- 
water’s analysis, 2 Leg. Hist. 1016-1019, paragraph XIV at 1018 (105 Cong. 
Ree. 5494) and his listing of the ‘‘loopholes’’ in the committee bill, 2 Leg. 
Hist. 1026, paragraph IV (105 Cong. Ree. 6088) referring to picketing by 
unions which ‘‘clearly do not represent a majority of the employees of the 
picketed employer’’. did. 

11 Rep. Landrum’s immediately following remarks deal with the fact that 
the committee bill had no provision like (C) and (D) of the Administration 
bill. His illustration of ‘An ‘objectionable’ type of picketing’', which he 
would stop, is a union's threatening to picket an employer, while making it 
clear that it ‘docs not at this time represent ° * * a majority of*’ the 
employees it is seeking to organize. 105 Cong. Ree. 15520, 2 Leg. Hist. 1556, 

12 The debates in the House centered on whether the committee (or Eltiott) 
bill should be adopted. 
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an opponent of a proposal placing an extreme interpreta- 
tion thereon in an effort to cause its defeat. Appreciation 
of the unreliability of Representative Thompson’s ‘‘fears 
and doubts’? in interpreting the Landrum-Griffin bill is 
implicit in the Board's decision on the unfair labor practice 
issue where its reasoning was precisely contrary to that 
of Representative Thompson.* 


Both before and after Congressman Thompson’s critique, 
the sponsors of Landrum-Griffin took the opposite view— 
most explicitly in the remarks of Representative Smith, 
Griffin and Riehlman quoted at Pet. Br. p. 26 and p. 27. It 
is reasonable to presume, as the Courts always have pre- 
sumed, that the House in adopting the Landrum-Griffin 
Bill accepted the representations of its friends and not 
the fears of its enemies. 


3. Since paragraphs (C) and (D) of the bill passed by 
the House did not prohibit majority recognition picketing, 
and the Senate bill contained no provision dealing with the 
subject, there was no difference on this issue to be re- 
solved in conference. The Board does not say otherwise 


13<¢The fears and doubts of the opposition are no authoritative guide to 
the construction of legislation. It is the sponsors that we look to when the 
meaning of the statutory words is in doubt.’? Schwegmann Bros. v. Calvert 
Corp., 341 U.S. 284, 394-395, cited with approval in Mastro Plastics Corp. v. 
Labor Board, 350 U.S. 270 at 289. 


14In the sentence immediately following the one quoted by the Board, 
105 Cong. Ree. 15541, 2 Leg. Hist. 1577, Representative Thompson stated: 
‘‘Sinee the Labor Board will not entertain a petition under many circum- 
stances, this would mean that if the employer had plainly committed an 
unfair labor practice, by refusing to bargain with the majority representative, 
the union could not carry on a strike and picketing to secure recognition 
while unfair labor practice charges were pending.’’ The Board in Blinne, 
Representative Thompson to the contrary notwithstanding, held that in an 
%(a)(5) situation the Landrum-Griffin law contemplated that picketing could 
continue where an unfair labor practice charge had been filed even though no 
election could be held under « petition. And in its brief here the Board 
has gone further and arguew that in the event of picketing a petition will be 
entertained where a refusal to bargain charge hus been filed, which could 
not be allowed under Congressman Thompson’s reasoning. 
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but quotes at length some explanations of the conference 
bill (Bd. Br. pp. 23-24), which, of course, addressed them- 
selves to those questions which were considered in confer- 
ence and particularly the changes made in the Senate and 
House bills. By accepting subparagraph (D) of the Lan- 
drum-Griffin version of the Goldwater-Administration bill 
(point (iv) in the Senate conferees’ report, Bd. Br. p. 24, 
n. 21), the conferees cannot have enlarged its reach. 


The changes actually made by the conferees in Landrum- 
Griffin insofar as they are germane,” support our view. 
The conference eliminated subparagraph (C) of the bill 
which would have forbidden absolutely picketing by a 
union unable to establish the 30% interest normally re- 
quired for the processing of a representation petition. It 
also added a proviso for expedited elections—to be con- 
ducted without a hearing or the 30% interest showing— 
where the petition was filed in the context of picketing 
covered by (C) of the Act2* While such speculation is 
always dangerous, we venture the suggestion that these two 
changes are interrelated: The conferees were willing to 
allow picketing where a petition had been filed even by a 
union which could not otherwise have the petition processed, 
but wished to forestall picketing by such a union during 
the many months which are usually required prior to the 
holding of an election. Even if this reasoning is not ac- 
cepted, one thing is clear. The proviso does not, as the 
Board” and Judge Anderson™ believe, explain the purpose 

13 The second proviso to Section 8(b)(7)(C), which allows informational 


picketing, was the major subject of comment on the conference bill, but does 
not affect the present issue. 


16 The Board has interpreted this provision to mean that no expedited 
election may be held where informational picketing exempted from (C) by the 
second proviso is conducted, Local 1265, Department Store Union, 136 NLRB 
No, 24, 49 LRRM 1771, 

17 Bd, Br. pp. 25-26. 


IS Greene V. ITU, 182 FB. Supp, TSS, 791 (D.C, Conn.), Bd, Rr, pp. 2 


12 


of Section S(b)(7)(C). The chronology simply refutes 
their assumption. If subparagraphs (C) and (D) of the 
Goldwater-Administration and Landrum-Griffin Bills had 
required the filing of a representation petition in order to 
‘*have the question of majority or minority representa- 
tion determined at an early stage by a speedy election’”” 
provision for such an election would have been included 
in those bills. Moreover, the Board implies, and Judge 
Anderson apparently assumed, that an expedited election 
will be directed whenever a petition is filed in an organiza- 
tional or recognition picketing context. This simply is not 
so. Under the Rules and Regulations adopted by the 
Board to implement its expedited election procedure, such 
an election will be directed only when an employer has filed 
a charge alleging a violation of Section 8(b) (7) (C).” 
Where the union has a majority and particularly where, as 
here, the employer has no doubt of that majority, there 
would be no rational purpose—and it would be obviously 
inequitable—to allow the employer to control the timing 
of the election and thereby enable him to affect the result.” 


Thus, the design which the Board finds in the Act is not 
the handiwork of Congress. Rather, it is a subsequent re- 
construction—plausible when examined without reference 
to the process of enactment—imposed on the Act by the 
Board. If the sponsors of 8(b)(7)(C) had any other object 
than its admittedly ‘major purpose * * * to curb the evils 


19 Ibid. 


2 NLRB. Rules and Regulations, Series 8, Sees. 102.73 et seq. While these 
Rules and Regulations were issued immediately prior to the effective date 
of the 1959 Amendments, they were apparently not called to Judge Anderson’s 
attention at the time of Greene v. ITU. 


21 The Act would thos go beyond the normal fact-finding proceeding 
envisaged by Judge Anderson where ‘‘ [T]he burden of going through the pro- 
ceedings falls upon those who are in fact right a» well as those who are in 
fact wrong’’. If Section 8(b)(7)(C) applies to majority unions, the party 
whieh is ‘‘wrong’? is given an advantage over the party which is ‘‘right’’, 
contrary to the equitable maxim ‘‘that no man may take advantage of his 
own wrong’’, Glus Vv. Brooklyn Eastern Terminal, 359 U.S, 231, 232. 
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of so-called ‘blackmail’ and ‘top down’ picketing’’ (Bd. 
Br. p. 17), we think that one of them at some time during 
the extensive debates would have said so. None ever did. 
We submit that the right of a majority union to picket for 
recognition is not subject to defeasance by administrative 
exegesis; if the rule of the Mine Workers case, supra, 
pp. 45 is to be overturned the change in the law must 
be accompanied by a clearer manifestation of Congressional 
will.?* 


II. Section 8(b)(7)(C) Does Not Prohibit Picketing to Protest 
the Employer’s Unfair Labor Practice 


A. The Board’s brief adopts a significantly different 
approach to the effect of recognition picketing which also 
protests an employer’s unfair labor practice. The decision 
in C. A. Blinne Construction Co., 135 NLRB No. 121, dis- 
cussed at pp. 40-50 of our opening brief, found substantial 
ambiguity in the legislative history and arrived at the con- 
clusion which it followed in this case by a ‘‘careful reap- 
praisal of the statutory scheme’’, slip op. p. 15. The brief, 
however, affirmatively relies on the legislative history as 
requiring the same results. More importantly, where the 
employer engaged in an unlawful refusal to bargain in a 
situation such as that here, the Board interpreted the 
statute to allow the filing of an S(a)(5) charge rather than 
a representation petition because under Board practice 
the two could not be filed simultaneously. In this Court 

22 Compare Carpenters’ Union v. Labor Board, 357 U.S. 938, 99-100: 


“It is relevant to recall that the Taft-Hartley Act, was, to a marked 
degree, the result of conflict and compromise betwen strong contending 
forces and deeply held views on the role of organized labor in the free 
economic life of the Nation and the appropriate balance to be struck 
between the uncontrolled power of management and labor to further 
their respective interests, This is relevant in that it counsels wariness 
in finding by construction a broad policy against secondary boycotts as 
wuch when, from the words of the statute itself, it is clear that those 
interested in just such a condemnation were unable to sceure its embodi- 
ment in enacted law,’” 


lt 


the Board, appreciating for the first time the constitutional 
infirmities of this approach (see Pet. Br. pp. 45-50), asserts 
that the union was free to file both the petition and the 
charge. This shift in the Board’s position (cf. SEC v. 
Chenery Corp. 318 U.S. 80; 332 U.S. 194) compounds the 
complexities introduced in the Board's decision in Blinne— 
but the difficulties are entirely of the Board’s contrivance. 
In our view the problem of construction here is a simple 
one, all the more so because the authoritative guide line 
has been laid down in Mastro Plastics Corp. v. Labor Board, 
350 U.S. 270. 


B. The Board does not point to the statement of a single 
legislator that the bill would prohibit picketing to protest 
unfair labor practices such as the refusal to bargain in 
this case. It relies, rather. on the circumstance of the 
change from ‘‘the object’? in the Administration bill to 
“‘an object’? in the version which passed the House, and 
most heavily on the fact that Section 10(1) of the Act 
(relating to mandatory injunctions in a Section 8(b) (7) 
situation) forbids injunctions only where the employer 
has violated Section $(a)(2). ‘‘And so we have one of 
those problems in the reading of a statute wherein meaning 
is sought to be derived not from specific language but by 
fashioning a mosaic of significance out of the innuendoes 
of disjointed bits of a statute. At best this is subtle busi- 
ness calling for great wariness lest what professes to be 
mere rendering becomes creation and attempted interpre- 
tation of legislation becomes legislation itself.’’ Palmer 
vy. Massachusetts, 308 U.S. 79, 83. 


The change from ‘‘the object”’ to ‘‘an object’? was not 
accompanied by any explanation. We believe, although 
we cannot prove, that the choice was made in order to avoid 
the total dilution of the prohibition. For if the Act had 
read ‘‘the object’’, the coexistence of any alternative ob- 
jective would have immunized the picketing. As labor 
unions normally have several goals in a labor dispute, even 
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in those situations in which the employer had committed 
no unfair labor practices, such alternative objects would 
usually be present and the basic prohibition would be nulli- 
fied. Moreover, it is likely that the draftsman was aware 
of the ‘“‘an object” language of Section 8(b)(4) and the 
fact that the Board and the courts have had experience in 
applying this test. If so, it is a fair hypothesis—we claim 
no more—that he wished to avoid the creation of novel 
problems of interpretation which would ensue from the 
adoption of a different standard. 


The Board’s principal claim is that there was an affirm- 
ative decision not to allow employer unfair labor practices 
to be a defense. (Bd. Br. pp. 30-32). Some additions and 
clarifications of the Board’s account are in order. The bill 
which passed the Senate contained a specific provision 
making it a defense in an injunction proceeding. But it 
will be recalled that that bill did not have the equivalent 
of the “blackmail picketing’? provisions which were the 
predecessors of subsection (C), and dealt only with picket- 
ing in situations in which an election could not be had 
under existing policy, rather than because of misconduct 
by the employer. The failure of the House to adopt the 
protections embodied in the Senate version with respect 
to the (A) and (B) situations does not establish whether 
the ‘blackmail picketing”? provisions of the Landrum- 
Griffin Bill were designed to encompass unfair labor prac- 
tice picketing and that express disavowal to avoid that 
result was thus required. Nor is there reason to believe 
that the Senate conferees wanted to do more than to make 
‘assurance double sure.’? Their proposal (Bd. Br. p. 31) 
was presented on the Senate floor, in a resolution dealing 
with several issues relating to the bill's Taft-Hartley 
amendments.® At the same time Senator Dirksen presented 
a proposal to instruct the Senate conferees to accept the 


23 The same resolution dealt with federal-state jurisdiction, delegation of 
authority in representation elections to the Roard regional directors, secondary 
boycotts, and hot cargo, as well as organizational picketing. 
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Landrum-Griftin amendments in toto. Neither resolution 
was voted on by the Senate, which preferred to let these 
matters be ironed ont in conference. No substantive in- 
ferences may be drawn from this action—or better, inaction. 

The Board states that the Kennedy resolution ‘‘was not 
adopted by the conference’. Bd. Br. p. 31. It is not 
known whether it was ever presented. The Board relies 
on a newspaper article reporting that Senator Kennedy 
planned to submit a different proposal to the conference, 
assumes that the proposal was presented, and builds on 
the fact that the language adopted by the conference dif- 
fered from that proposal. (Bd. br. pp. 29-30, n. 26). The 
conference bill contained a provision in Section 10(1) 
(which provides for mandatory injunctions in 8(b)(7) 
cases) that no injunction shall be sought where there has 
been a violation of Section S(a)(2) which prohibits em- 
ployer interference or domination with labor organizations. 
The Board would draw the inference from this provision 
that no other unfair labor practice can be a defense in an 


S(b)(7) proceeding. Such negative implications, however, 
are quite unreliable particularly where, as here, an alterna- 
tive explanation is at least equally persuasive. We submit 
that the specific reference to Section 8(a) (2) was intended 


24 See the diseussion of the various parliamentary alternatives, and the 
propriety of instructing conferees at 105 Cong. Ree. 17324-17334, 2 Leg. Hist. 
1373-1384. The resolution was introduced on August 28, and placed on the 
regular calendar on September 1. See 2 Leg. Hist. xi. The conference con- 
eluded ita deliberations on September 2 (105 Cong. Ree. 17719, 2 Leg. Hist. 
p. 1388) and presented its report the next day. 


= The Board guesses that ‘*The provision agreed to in effect adopted the 
procedure in (B) but only ax to the type of charge described in (A), ie, a 
Seetion 8(a)(2) charge. The quid pro quo for the Senate Conferces finally 
agreeing to such a narrow provision was apparently the willingness of the 
House Conferees to drop the provision of the Landrum-Griffith bill providing 
for private suits for damages’’. Bd. Br. p. 32, n. 29. However, it had pre- 
viously amerted that the damage suit provision was climinated because the 
conferees realized ‘‘that the ‘an object’ text might reach forms of unfair 
labor practice picketing which ‘the object’ would not’’, Bd. Br. p. 30, n. 26. 
These are the hazards of drawing inferences from ‘‘ mute intermediate legisla- 
tive mancuvers’’, Trailmobile Co. v. Whirls, 331 U.S, 40, 61. 
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as a defense to a charge of violating 8(b)(7)(A), where a 
union is picketing during the life of a contract between 
the union and another employer. This was the view of 
Member Fanning dissenting in the first Blinne opinion, 
130 NLRB 587, 591 at 593-594. The colloquy between Sen- 
ators Douglas and Prouty on the latter’s proposed amend- 
ment shows that Congress was well aware of the need for 
an exception from 8(b)(7)(A) of the ‘‘sweetheart’’ agree- 
ment situation. 105 Cong. Rec. 6659, 2 Leg. Hist. 1185-86. 
Section 8(a)(2) will hardly ever be relevant in a Section 
8(b)(7)(C) situation, which usually occurs when no other 
union has organized the employees. In the organizing and 
recognition context, Sections 8(a) (1), 8(a) (3), and 8(a) (5) 
are the common forms of employer violations. 


Neither the correspondent of the New York Times, nor 
the Board, nor we, were privy to the conference delibera- 
tions, and we should not indulge in speculation as to what 
occurred. Nor need we. For Senator Morse, who was 


present, stated categorically on the floor of the Senate: 


‘“‘The House conferees insisted that a picket line pro- 
testing unfair labor practices would not be a violation 
of the antipicketing provisions of their bill.’’ 105 
Cong. Rec. 17885, 2 Leg. Hist. 1429. 


The statement of a member of a conference that other mem- 
ber had made a particular representation carries high 
indicia of their accuracy. An untruth in such circumstances 
is almost inconceivable. Moreover, no one rose to chal- 
lenge, contradict or qualify Senator Morse’s remarks.* 


In sum, the legislative history affords the Board no 
escape from Mastro Plastics, supra. The requirement of 
‘explicit and clear’’ evidence (350 U.S. 270 at 287) is not 
satisfied by inference from another section, by an unex- 


26 Thero is no warrant for the unexplained claim at Rd. Br. p. 33, n. 30 
that the statement was limited to unfair labor practice picketing made outaide 
an organization or recognition context. S(b)(7) by its terma only extends 
to such types of picketing, and those were the only types of picketing dis- 
cussed throughout the debates. 


Is 


plained change from the definite to the indefinite article, 
or by a report in the New York Times. There must be ‘‘spe- 
cifie provision’* in the Act itself. See 350 U.S. at 289. 


C. The Board apparently grants that a union faced by 
an employer refusal to bargain cannot be required to choose, 
as a condition to picketing, between filing an S(a) (5) charge 
or a representation petition. (Bd. Br. pp. 40-41, n. 42; 
p. 42. n. 45). It says rather that the Blinne decision 
imposes no such choice, because the alternative of filing both 
is open. (Id.). This substantially revises the reasoning 
in Blinne. which quite explicitly presented unions in an 
S(a)(5) situation with the choice of filing a charge or a 
petition—the only situation in which Blinne departed 
from the literal language of the statute. The opinion 
aid not expressly exclude the alternative now advanced 
by the brief (see Pet. Br. p. 46, n. 30). But that was 
its thrust.* The cases cited in the Board decision 
show that the General Counsel, in compliance with Aiello 
Dairy Farms, 110 NLRB 1346, followed the practice of 
dismissing pending representation petitions when 8(a) (5) 
charges were filed even ‘‘in the cireumstances of an 8(b) (7) 
case’’* The modification of Blinne advanced by the 
Board’s brief would not be undesirable; indeed, Aiello 
might well be overruled entirely. But with Aiello still on 
the books petitioner did not have ‘‘a clearly marked course 
open to it for the protection of its rights’?®® when it was 
faced with Greenfield’s unlawful refusal to bargain. Thus, 
even if the Board were ultimately to accept ‘‘appellate 
counsel’s post hoc rationalizations’’ (Burlington Truck 
Lines v. United States, 371 U.S. 156, 168), the present peti- 


27 See the interpretation of the majority opinion by Member Fanning (who 
joined in it on this issue) and by Members Rodgers and Leedom in their 
separate opinion. See also NLEB v. Local 182, Teamsters, 52 LRRM 2354, 
2357, n. 4 (CA 2). 


2 See Bobert P. Scott, Inc. v. Rothman, 46 LRRM 2793 (D.C.D.C.) and 
Colomy Materials v. Eothman, 2794 (D.C.D.C.) cited Blinne, slip op. p. 17, n. 24. 


29 Bd. Br. p. 42, n. 45. 
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tioner cannot be found guilty for failing to follow a pro- 
cedure which was foreclosed by existing Board precedent. 
Brinkerhoff-Faris Trust and Savings Co. v. Hill, 281 US. 
673.%° 


The change of reasoning in the brief also undermines 
the decision’s basic assumption that Congress was aware 
of the Board’s administrative practice and acted in re- 
liance thereon. If Congress was unaware that the Board 
would not allow the simultaneous filing of a petition and 
an 8(a)(5) charge, then it is equally reasonable to assume 
that Congress did not rely on a general but not invariable*! 
practice of postponing representation elections while 
charges of other violations are pending.* 


D. The practical and constitutional objections to Blinne 
(Pet. Br. p. 43) are not answered by saying that the ‘‘exer- 
cise of the General Counsel’s discretion [in issuing a com- 
plaint] is controlled by standards’’. (Bd. Br. p.41). What 
matters is that the General Counsel is not required to issue 


a complaint even if he finds that the employer has com- 
mitted an unfair labor practice, and that his exercise of 


30Nor is it relevant that ‘‘petitioner did not file a charge’. (Bd. Br. 
p. 42). ‘It is not the penalty itself that is invalid; but the exaction of 
obedience to a rule or standard that is so vague and indefinite as to be really 
no rule or standard at all’’. Champlin Refining Co. v. Corporation Commission 
of Oklahoma, 286 U.S. 210, 243; Cramp v. Board of Public Instruction, 368 
U.S. 278, 287. 

31 See eg. Columbia Pictures Corp., 81 NLRB 1313, 1315; American Metal 
Products, 139 NLRB No, 60, 51 LRRM 1338, 


32 Unions can derive little comfort from the fact that the Board will not 
find an 8(b)(7) violation where protest against employer unfair labor practices 
ix not made in the context of organization and recognition picketing. (Bd. 
Br. p. 29). Unlawful discrimination against union interference is both more 
common and more harmful at the time when the employees are engaged in self- 
organization, In those situations the Blinne decision gives the offending em- 
ployer the election (see Bd. Br. p. 38) whether to litigate the unfair labor 
practice or to settle and drive the union to an election in which it is dis- 
advantaged because the unfair labor practices broke the organizing drive. 
At any rate, ‘‘picketing directed at an unlawful refusal to recognize and 
bargain necessarily seeks [also] recognition from the employer’’, Bd. Br. 
p. 29, That is this case, 
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discretion is unreviewable. See cases cited at Pet. Br. p. 
47% A union's right to picket may not constitutionally be 
subjected to the ‘whim of an administrative officer’? no 
natter how wise or just: and it is, of course, irrelevant 
whether the Hcense is required for commencing or con- 
tinuing picketing. Jones v. Opelika, 319 U.S. 103, adopting 
on rehearing the dissenting opinion, 316 U.S. 584, 600 at 601. 


There is likewise no merit in the Board’s assertion (pp. 
43-44) that it is inappropriate to rule upon employer unfair 
labor practices in an S(b)(7) case. We need not go beyond 
the Board's opinion in this case where the Board found 
the violation in part because the employer was guilty of 
an unfair labor practice up to the time of his filing of the 
charge herein. (JA 33).* Moreover, Congress in requir- 
ing a valid election in S(b)(7)(B) contemplated that em- 
ployer unfair labor practice could be raised as a defense 
when they effected the results of the election. See Labor 
Board v. Teamsters Local 182, 52 LRRM 2354, 2357-58 
(CA 2), Bd. Br. p. 45.* 


23 Consider the standard apparently followed by the General Counsel in 
issuing the complaint in this case: ‘‘The office of the General Counsel, how- 
exer, has had to be active in processing cases involving organizational and 

ition picketing. This is an area of the law which in my view requires 
enterprising administration, tempered with human understanding and good 
wnse, The objective of obtaining early clarification of the law in situations 
where the statutory meaning is not clear enough to give the public the neces- 
sary guidelin their action has been established policy of my office during 
the first vear of the new smendments’’, Rothman, Current Developments in the 
Law of Recognition and Organizational Picketing, Remarks before the Labor 
Law Ins » of the Missouri State Bar, St. Louis, Missouri, September 
28, 1960. 


% This paradoxical holding was necessary to distinguish Charlton Press, Inc., 
125 NLRB No. 123. Of course, the Board merely assumed that the General 
Counsel would have issued a complaint if the charge had been filed. 


25‘A union wishing to argue that an election is invalid because of the 
employer’s unremedied unfair labor practices despite the General Counsel’s 
refusal to act upon its charges, must do more than prove that it has filed 
charges which the General Counsel has dismissed; there must be something 
to indieate that he was wrong in doing so and that unfair labor practices in 
fact prevented a valid election.’’ Id. 
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E. The ultimate constitutional issue is accurately posed 
by the Board: ‘‘It is within Congress’ power to decided that 
industrial peace is best served by requiring that unfair 
labor practices be remedied exclusively through Board pro- 
cedures, and thus to bar the use of self-help measures such 
as picketing for their vindication.”’ (Bd. Br. p. 43). We 
deny that Congress has made such a decision; we assert 
that it is without power to do so under the Constitution. 
Congress has power to provide remedies; it has no power 
to exclude free speech. 


CONCLUSION 


For the reasons stated in our opening brief and herein 
we urge that the Board’s order be set aside. 


Respectfully submitted, 


GeruarD P. Van ARKEL 

Grorce KavFMANN 
1730 K Street, N. W. 
Washington 6, D. C. 


Rosert A. WILson 
1103-4 Fifth Third Bank Building 
Cincinnati 2, Ohio 


Attorneys for Petitioners 
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UNITED STATES OF AMERICA 
REFORE THE NATIONAL LABOR RELATIONS BOARD 
NINTH REGION 


Case No. 9-CP-2 
In the Matter of 


INTERNATIONAL TYPOGRAPHICAL UNION, AFL-CIO anp Its 
Acext, Rosert F. AMELN 


and 


Tue GREENFIELD PRINTING AND PUBLISHING Co. 


Case No. 9-CP-3 
In the Matter of 
Dayros TrrocrapHican Usion No. 57, INTERNATIONAL Typo- 


crapaican Unsiox, AFL-CIO, axp Irs Acent J. E. 


McMiiurs 
and 


Tue GREENFIELD PRINTING AND PUBLISHING Co. 


Complaint Order Consolidating Cases and Notice of Hearing 


Unfair labor practice charges having been filed by The 
Greenfield Printing and Publishing Co., herein called the 
Charging Party, against the International Typographical 
Union, AFL-CIO, and its Agent, Robert F. Ameln, and 
Dayton Typographical Union No. 57, International Typo- 
graphical Union, AFL-CIO, and its agent, J. E. McMillin, 
herein individually called the International, Ameln, Local 
and McMillin respectively and herein collectively called the 
Respondents, which charges have been duly served on the 
Respondents as specifically alleged below, pursuant to 
Section 10 (b) of the National Labor Relations Act, as 
amended, 61 Stat. 136, 73 Stat. 519, herein called the Act, 
and Section 102.15, Series $ of the Rules and Regulations 
of the National Labor Relations Board, herein called the 
Board, the General Counsel of the Board, by the under- 
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signed Regional Director, issues this Complaint against 
the Respondents, Order Consolidating Cases, and Notice 
of Hearing thereon, and alleges that: 


1. (a) The Charge in Case No. 9-CP-2 was served on the 
Respondents therein named by mailing a true copy thereof 
to each of them via Registered United States Mail on 
April 19, 1960. 


(b) The Charge in Case No. 9-CP-3 was served on the 
Respondents therein named by mailing a true copy thereof 
to each of them via Registered United States Mail on 
April 19, 1960. 


2, Now, and at all times material to the issues herein, 
the International and the Local are and have been labor 
organizations as defined in Section 2, Subsection (5) of the 
Act. 


3. (a) Now, and at all times material to the issues here- 
in, Ameln is and has been an ‘‘International Representa- 
tive’’ and, as such, an agent of the International. 


(b) For a period of one year immediately prior to Au- 
gust 1, 1959, MeMillin was President of the Local; now, 
and at all times since August 1, 1959, MeMillin is and has 
been a Special Representative of the International. In 
such capacities he has served at all times material to the 
issues herein as an agent of the Local and International 
respectively. 


4, (a) The Charging Party, an Ohio corporation, is en- 
gaged in the printing and publishing business, having its 
office and place of business at 132 North Washington 
Street, in Greenfield, Ohio. During the past twelve months, 
which is a representative period, it had an inflow of mate- 
rials and supplies, in interstate commerce, of a value in 
excess of $50,000.00 which were purchased by and shipped 
to it directly from points outside of said state. During 
the same period it had an outflow of its products, in inter- 
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state commerce, of a value in excess of $50,000.00 which 
it sold and shipped directly to points outside of said state. 


(>) Now, and at all times material to the issues herein, 
the Charging Party is and has been an ‘‘employer’’ as 
defined in Section 2, Subsection (2) of the Act, engaged in 
“scomumerce** and in operations ‘taffeecting commerce’’ as 
defined in Section 2, Subsections (6) and (7) of the Act, 
respectively. 


5. (a) Commencing on or about April 15, 1959, and con- 
tinuing to date, the Respondents have picketed and caused 
the Charging Party to be picketed at its premises at 132 
North Washington Street, in Greenfield, Ohio. 


(b) An object of said picketing is and has been to force 
or require the Charging Party to recognize and or bargain 
with the International and or the Local as the collective 
bargaining representative of the Charging Party’s pro- 
duction employees. 


(ce) Neither the International nor the Local has ever 
been certified as the collective bargaining representative 
of any of the Charging Party’s employees. 


(ad) Said picketing has been continued for more than a 
reasonable period, and in excess of thirty days, during 
which period no petition has been filed with the Board, 
under Section 9 (c) of the Act, as to any employees of 
the Charging Party. 


6. By the acts and conduct alleged above, the Respond- 
ents have engaged in and are engaging in unfair labor prac- 
tices as defined in Section 8(b), Subsection 7 (C) of the 
Act, affecting ‘‘commerce’’ as defined in Section 2, Sub- 
section (6) of the Act. 


Pursuant to Section 102.33 of the Board’s Rules and 
Regulations, Series §, it is hereby, 
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Oxverep that the above-styled cases be and they are 
hereby consolidated. 


Pease Take Norice that on the 17th day of May, 1960, 
at 10:00 o’clock in the forenoon (EST), in the Council 
Room on the First Floor of the City Building in Green- 
field, Ohio, a Hearing will be conducted before a duly 
designated Trial Examiner of the National Labor Rela- 
tions Board on the allegations of the foregoing Complaint, 
at which time and place you will have the right to appear 
in person or otherwise, and give testimony. 


Your are further notified that pursuant to Section 102.20 
and 102.21 of the Board’s Rules and Regulations, you shall 
file with the undersigned Regional Director, acting in this 
matter as an agent of the National Labor Relations Board, 
an original and four (4) copies of an Answer to this Com- 
plaint within ten (10) days from the date of service hereof 
and that unless you do so all of the allegations thereof 
shall be deemed to be admitted to be true and shall be so 


found by the Board. 


Ix Witness Wueneor, the General Counsel of the Na- 
tional Labor Relations Board, on behalf of the Board, has 
caused this Complaint, Order Consolidating Cases and 
Notice of Hearing to be issued by the Regional Director 
for the Ninth Region on this 28th day of April, 1960. 


Joun C,. GETREU 
John C. Getreu, Regional Director 
National Labor Relations Board 
Ninth Region 
1200 Ingalls Building 
6 East Fourth Street 
Cincinnati 2, Ohio 
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Answer of Dayton Typographical Union No. 57, and 
J. E. McMillin 
Answering the Complaint herein, Dayton Typographical 
Union No. 57, International Typographical Union, AFL- 
CIO and J. E. MeMillin state: 


(1) Have no knowledge or information concerning the 
allegations contained in Paragraph 1 (a) of the Complaint 
and, therefore, deny the allegations contained therein. 


Admit the allegations contained in Paragraph 1 (b) of 
the Complaint. 


(2) Admit the allegations contained in Paragraph 2 of 
the Complaint. 


(3) Have no knowledge or information concerning the 
allegation contained in Paragraph 3 (a) of the Complaint 
and, therefore, deny the allegation contained therein. 


Admit the allegations contained in Paragraph 3 (b) of 


the Complaint except the allegation that McMillin ‘‘has 
served at all times material to the issues herein as an agent 
of the Local and International respectively,’’ which alle- 
gation is denied. 


(4) Have no knowledge or information concerning the 
allegations contained in Paragraph 4(a) and (b) of the 
Complaint and, therefore, deny the allegations contained 
therein. 


(5) Deny all of the allegations contained in Paragraph 
5 of the Complaint, except that it is admitted that Re- 
spondent, Dayton Typographical Union No. 57, has caused 
The Greenfield Printing and Publishing Co. to be picketed 
at its premises at 132 North Washington Street in Green- 
field, Ohio. 


(6) Deny the allegations contained in Paragraph 6 of 
the Complaint. 
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(7) Further answering the Complaint, Respondents state 
that if the allegations in Paragraph 6 of the Complaint are 
true, then Section 8(b) Subsection 7(C) of the National 
Labor Relations Act, as amended, (61 Stat. 136, 73 Stat. 
519) is unconstitutional under the provisions of the First 
and Fifth Amendments to the Constitution of the United 
States. 


(8) Each allegation of the Complaint, not admitted or 
explained herein, is hereby specifically denied. 


Now having fully answered the Complaint herein, Re- 
spondents move that the Complaint be dismissed. 


Respectfully submitted. 


Roserr A. Witson 
Robert A. Wilson, Attorney for 
Dayton Typographical Union No. 
57, International Typographical 
Union, AFL-CIO and J. E. 
McMillin 
1103-4 Fifth Third Bank Bldg. 
Cincinnati 2, Ohio 


Intermediate Report 
STaTEMENT OF THE CaSE 


Upon separate charges filed by The Greenfield Printing 
and Publishing Co., by its attorney, hereinafter referred 
to as the Charging Party or the Company, on April 19, 
1960, the General Counsel of the National Labor Relations 
Board, hereinafter referred to as the General Counsel’ and 
the Board, respectively, through the Regional Director for 
the Ninth Region (Cincinnati, Ohio), issued a consoli- 
dated complaint dated April 28, 1960, against International 


1 This term includes the counsel appearing for the General Counsel at the 
hearing. 


SS 


Typographical Union, AFL-CIO, and its agent, Robert F. 
Ameln, and Dayton Typographical Union No. 57, Inter- 
national Typographical Union, AFL-CIO, and its agent, 
J. E. MeMillin, hereinafter referred to collectively as the 
Respondents or individually by individual designations. 
Copies of the charges, order of consolidation, consolidated 
complaint and notice of hearing thereon were duly served 
upon the Charging Party and each of the Respondents. 


In brief the consolidated complaint alleged that the Re- 
spondents have picketed or caused the Charging Party to 
be picketed for the purpose of requiring the Charging 
Party to recognize and bargain with the Respondents as 
the collective bargaining representative of the Charging 
Party’s production and maintenance employees, although 
neither one has ever been certified as a collective bargain- 
ing representative, for more than 30 days during which 
time no petition has been filed under Section 9(c) of the 
Act in violation of Section $(b) (7) (C) of the Labor Man- 
agement Relations Act, as amended, 61 Stat. 136, herein- 
after referred to as the Act. 


Respondents duly filed answers admitting certain allega- 
tions of the complaint but denying the commission of any 
unfair labor practices. 


Pursuant to notice, a hearing was held before the under- 
signed in Greenfield, Ohio, on May 24, 1960. All parties 
were represented by counsel and participated in the hear- 
ing. Full opportunity was afforded each party to be heard, 
to produce, examine and cross-examine witnesses, to intro- 
duce evidence material and pertinent to the issues. The 
parties were advised of their right to argue orally upon 
the record and to file briefs and propose findings and con- 
clusions or both. Oral argument was waived. Briefs were 
received from General Counsel, the Charging Party and 
the Respondents by July 1, 1960. 


Upon the entire record in the case and from his observa- 
tion of the witnesses, the undersigned makes the following: 
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Finprvcs or Facr 
I. Business of the Charging Party 


The Greenfield Printing and Publishing Co., an Ohio 
corporation, is engaged in the printing and publishing busi- 
ness, having its office and place of business at 132 North 
Washington Street, in Greenfield, Ohio. During the past 
12 months, which is representative, it had an inflow of 
materials and supplies in interstate commerce of a value 
in excess of $50,000 which was purchased by and shipped 
to it directly from points outside of said State. During 
the same period it had an outflow of its products in inter- 
state commerce of a value in excess of $50,000 which it 
sold and shipped directly to points outside of said State. 


The Respondents admit, and the undersigned finds, that 
the Charging Party is engaged in commerce within the 
meaning of the Act. 


II. The Respondents involved 


International Typographical Union, AFL-CIO, and Day- 
ton Typographical Union No. 57, International Typo- 
graphical Union, AFL-CIO, are labor organizations ad- 
mitting to membership employees of the Charging Party. 


Now, and at all times material to the issues herein, 
Robert Ameln is and has been an ‘‘International Repre- 
sentative’? and, as such, an agent of the International 
Union. 


For a period of 1 year immediately prior to August 1, 
1959, J. E. McMillin was president of the Local; now and 
at all times since August 1, 1959, said MeMillin is, and 
has been, a Special Representative of the International. 
In such capacities he has served at all times material to 
the issues herein as an agent of the Local and Interna- 
tional Unions respectively. 
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LI. The alleged unfair labor practices 
A. The facts 


In February and March 1959, the Company’s employees 
became interested in union organization, got in touch with 
J. E. MeMillin, then president of Local 57, and began sign- 
ing authorization cards for the Union. By March 20, 1959, 
35 of the Company’s employees had executed such cards 
out of the approximately 51 persons employed by the 
Company.? 

By early March the Company was aware of this or- 
ganizational activity among its employees. On March 5, 
the Company sent a letter over the signature of Wilson 
Moon, its president, to its employees in which it explained 
to said employees all the benefits which the Company had 
voluntarily given the employees and its other reasons for 
not desiring to have a union in the plant. The opening 
paragraph of this letter read as follows : 


I am aware that some members of our Company are 
considering the possibility of attempting to convert 
the Company to a ‘union shop.’ This is of great con- 
cern to me as I am convinced that if our Company 
should become ‘‘unionized,”? very serious economic 
harm could result to the Company as well as to you 
and your family. I am writing to you in the hope that 
before you make a final decision which may affect your 
ability to continue to live and work in Greenfield you 
will consider all the facts. 


Either on March 31 or March 6, 1959, Wilson Moon 
spoke to company ‘‘supervisors and others who would 

2This last figure exclusive of office force employees represents the employ- 
ment as of April 15, 1959. 

3 The undersigned is unable to tell on which date the mecting was held. The 
Company minutes of the meeting are dated March 31, 1959, but refer to a 
meeting held on March 6, 1959. There is, however, no doubt but that the 
meeting described thercin was held. 
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possibly be moved into a supervisory position’ including 
employees Arlen Pettigrew, William Sulcebarger, Raymond 
Knisley, Lauren Bellar, Russell Knisley, Mary Alice Penn, 
Meredith Hakes, Franklin Gossett, Sheryll Shipley and 
Charles Clyburn. The minutes further show that the 
supervisors and the ‘‘others [at the meeting) who would 
possibly be moved into a supervisory position”’ i. e. rank- 
and-file employees. were told by Moon: 


“61, Get out [of the Union] if you are in. 


2. Don’t encourage or assist or discourage union ac- 
tivities on the part of our employees.”’ 


The record shows that, of those in attendance at this 
meeting, at least Sheryll Shipley, Waterman, Russell Knis- 
ley, Hakes and Mary Alice Penn were rank-and-file non- 
supervisory employees. Moon’s orders to them therefore, 
amounted to interference, restraint and coercion. 


On March 20, 1959, Robert Ameln, International Repre- 
sentative, and J. E. McMillin, then president of Local 57, 
called on Wilson Moon at the Company’s plant, advised 
him by letter and orally that the Union represented a sub- 
stantial majority of the Company’s employees and re- 
quested that the Company recognize and negotiate a con- 
tract with the Union on April 2. Amln also expressed by 
letter and orally the fact that, due to I. T. U. policy, the 
Union was not in compliance with Section 9(f), (g) and 
(h) of the Act and, therefore, could not avail itself of the 
services of the Board in holding an election to prove the 
claim of majority representation. However, Ameln offered 
to prove the I. T. U. majority in an election to be conducted 
by any of the local citizenry the Company chose to select, 
even including its attorney. 


4 The quoted material is from the company minutes. 
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Moon refused these requests orally and by letter dated 
March 27. which read as follows: 


This is in reply to your letters of March 19 and 
March 20, 1959 addressed to The Greenfield Printing 
and Publishing Company, Greenfield, Ohio in which 
you state that the majority of the employees of the 
Company have designated Dayton Typographical 
Tnion No. 57 as their bargaining agent. You have re- 
quested a meeting on Thursady, April 2, 1959 to dis- 
enss the Tnion’s proposal. 


We have concluded that it will first be necessary to 
establish by a secret ballot election conducted by the 
National Labor Relations Board that a majority of 
the employees in fact wished to be represented by the 
Tnion. Since you have indicated in your letters that 
your Union is unable to petition the National Labor 
Relations Board for an election of this type, the Com- 
pany has availed itself of its right to do so, and has 


this day filed with the Cincinnati Regional Office of 
the National Labor Relations Board a petition for an 
election, a copy of which is enclosed. 


Under these circumstances, we feel that the meeting 
you suggest for April 2 is not appropriate. The 
proper procedure is to await the outcome of the Board 
proceedings. 


Over the next few months there were a number of similar 
personal and telephonic conversations between Ameln or 
MeMillin of the Union and Moon for the Company to the 
same effect. Moon persisted in his refusal to recognize or 
to meet with the Union as the representative of any of his 
employees. 


As stated in its communication of March 27, the Com- 
pany had filed an RM petition on March 26, 1959, with the 
Board in Case No. 9-RM-212 requesting a Board election 
to determine the representative capacity of the Union in 
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a unit composed of the Company’s production and mainte- 
nance employees. A hearing on this petition® was held 
and on May 18, 1959, the Board issued its order directing 
an election in said unit and further holding in part as 
follows: 


The Union has made repeated demands for recogni- 
tion upon the employer, and is currently engaged in 
a strike for recognition. 


The employer asserts and the record shows that fore- 
men and assistant foremen are supervisors within the 
meaning of the Act. Accordingly, they are excluded. 


Two days thereafter, on May 20, 1959, the Company 
through its attorney requested permission to withdraw its 
petition in Case No. 9-RM-212. By Order dated June 4, 
1959, the Board granted this request and closed the pro- 
ceeding. 


In the meantime, becoming convinced that the Company 
was adamant in its refusal to bargain with the Union of 
the employees’ own choosing, the union adherents held a 
meeting on the evening of April 14, and voted to strike be- 
cause of the Company’s refusal by a vote of 31 to 4. Moon 
was advised of this vote promptly but refused to reconsider 
the Company’s position. 


On April 15, 1959, 31 of Respondent’s employees went 
out on strike and picketed Company’s plant. The strike 
and the picketing was continuous from April 15, 1959, to 
the date of the instant hearing on May 24, 1960.6 All 31 
of the striking employees have engaged in picketing. 
Throughout the whole of the picketing the pickets have car- 


5 For reasons undisclosed in this record the Union did not participate. 


6May 24, 1960, was the first day that pickets did not appear before the 
premises of the Company. This was due either to an order issued the previous 
day by tho Federal Court in Cincinnati or because of the attendance of said 
strikers at the instant hearing. 
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ried signs reading as follows: “Members of Typograph- 
ieal Union No. 57 on strike against the Greenfield Printing 
and Publishing Company.”? On various occasions, includ- 
ing dates after November 14, 1959, the pickets have dis- 
tributed leaflets on the picket line and throughout the 
town of Greenfield indicating that they were on strike and 
picketing for the purposes of forcing the Company to recog- 
nize the Union and to bargain collectively with the Union 
on their behalf. 


On November 14, 1959, the amendments to the Act which 
includes the Section now known as Section S(b) (7) became 
an effective part of the Act. 


On April 19, 1960, the Company filed separate charges 
against I. T. U. and Robert Ameln and against I. T. U. 
Local 57 and J. E. McMillin alleging that by the facts above 
the Respondent had violated Section 8(b)(7)(C) of the 


Act as was amended. 


It was stipulated by the parties that neither I. T. U. nor 


Local 57 has ever been certified by the Board as the repre- 
sentative of Company’s employees. 


B. Conclusions 
1. The facts and the problem involved 
Thus the facts of the instant case prove: 


The Charging Party, when confronted with the several re- 
quests for recognition and bargaining by the Union repre- 
senting the voluntary choice of the majority of its em- 
ployees between March 20, 1959, and April 15, 1959, as 
well as thereafter, refused said request on the ground that 
it was required by law to bargain only with a certified 


15 


union As a result of the Charging Party’s refusal to 
grant such recognition and bargaining, a majority of the 
Company’s employees" went on strike on April 15, 1959 
and continuously picketed Company thereafter to the date 
of the hearing in order to secure recognition and bargain- 
ing. 


The strike of April 15, 1959, was legal at inception. 
U. M. W. v. Arkansas Oak Flooring Co., 351 U. S. 62, 75. 


Then on November 14, 1959, the Landrum-Griffin amend- 
ments to the Act became law. These amendments include 
what is now known as Section 8(b)(7)(C) which, in perti- 
nent part, reads as follows: 


Section 8(b). It shall be an unfair labor practice for 
a labor organization or its agents— 
es e e e * 


(7) To picket or cause to be picketed, or threaten to 
picket or cause to be picketed, any employer where an 


object thereof is forcing or requiring an employer to 
recognize or bargain with a labor organization as the 


. 


representative of his employees, or forcing or requir- 


——— 

7 At the hearing the General Counsel attempted to prove that the Respond- 
ent Union requested recognition in an inappropriate unit because of their 
inclusion therein of supervisory employees. General Counsel was unsuccessful 
in this attempt as the parties never reached the point of naming the individual 
employees cligible to vote because of the Charging Party's insistence on a 
Board election and certification. Point 4 of the ‘*Company policy regarding 
supervisors’’ as stated by Moon at 2 meeting on March 6, 1959, was as follows: 
«¢We are aware of the fact we would have to bargain with a certified union.’’ 
[Emphasis as in the original.] The evidence shows that this was the Com- 
pany ’s position before any union request for recognition and has remained so 
to this date. 


8 General Counsel’s Exh. No. 2, 3 list of Company's striking and nonstriking 
employees, proves the Union’s majority status in the production and mainte 
nance unit from April 15, 1959, to the date of the instant hearing irrespective 
of which individuals are to be excluded under the Board's determination of 
May 18, 1959, that unnamed <*foromen and assistant foremen*’ were excluded 
from the unit, The strike of April 15, 1959, thus removed any possible doubt 
as to the majority status of Respondent Union, 
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ing the employees of an employer to accept or select 
such labor organization as their collective bargaining 
representative, unless such labor organization is cur- 
rently certified as the representative of such em- 
plovees. 


(A) 
(B) 


(C) Where such picketing has been conducted without 
a petition under Section 9(c) being filed within a rea- 
sonable period of time not to exceed 30 days from the 
commencement of such picketing; provided, that when 
such a petition has been filed the Board shall forthwith, 
without regard to the provisions of Section 9(¢)(1) or 
the absence of a showing of substantial interest on the 
part of the labor organization, direct an election in 
such unit as the Board finds to be appropriate and 
shall certify the results thereof: provided further, 
that nothing in this subparagraph (C) shall be con- 
strued to prohibit any picketing or other publicity for 
the purpose of truthfully advising the public (includ- 
ing consumers) that an employer does not employ 
members of, or have a contract with, a labor organiza- 
tion, unless an effect of such picketing is to induce any 
individual employed by any other person in the course 
of his employment, not to pick up, deliver or transport 
any goods or not to perform any services. 


Thus the General Counsel’s complaint based upon 
charges filed by the Company raises the question whether 
the continuation of this legal picket line caused by the 
Companvy’s refusal to grant recognition and bargaining to 
the majority union as required by the Act became an unfair 
labor practice, and therefore, illegal under Section 8(b) (7) 
(C) on and after the effective date of that amendment, 
November 14, 1959. 
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Problems similar to the instant one have already been 
considered by two Trial Examiners: Trial Examiner Funke 
in the C. A. Blinne Construction Company Cace ( Case No. 
17-CP-2) and Trial Examiner Winkler in the Charlton 
Press, Inc., Case (Case No, 1-CP-3). In his brief the Gen- 
cral Counsel relies upon the Blinne Intermediate Report as 
authority for his position whereas in its brief the Respond- 
ent relies upon the Charlton Press Intermediate Report 
with equal assurance as authority for its position. Both 
parties are perfectly justified in such reliance. The under- 
signed has found both Intermediate Reports extremely 
helpful, albeit hardly conclusive here, as they reach almost 
diametrically opposed conclusions being in apparent agree- 
ment only to the extent that both appeared to conclude that 
Section 8(b)(7) applies to majority unions as well as to 
minority unions. Inconceivable though it may sound— 
characteristically, perhaps—, the undersigned cannot agree 
fully with the results reached in either of the above Inter- 
mediate Reports. 


2. General Counsel-Charging Party contention 


The theory of the General Counsel and Respondent here 
is simplicity itself. All one has to do to find the violation 
of Section 8(b)(7)(C) is to read the Act absolutely literally 
just as written and the violation proves itself. 


According to this line of reasoning, & violation of Section 
8(b) (7) (C) must be found every time the following occurs: 


(1) An uncertified union 
(2) Pickets an Employer for recognition 


(3) For more than a reasonable length of time, not to 
exceed 30 days 


(4) Without a petition for certification having been filed. 


Under this literal interpretation of the amendment, Gen- 
eral Counsel here has proved: (1) Respondent was an un- 
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certified union, (2) It picketed the Charging Party for 
recognition, (3) For at least 5 months after the effective 
date of the amendment, (4) Without a petition for certi- 
fication having been filed—at least since November 14, 
1959. 


But the facts here also show that at the time picketing 
began on April 15, 1959, a petition for certification was 
already on file and remained active until withdrawn by 
Company with the Board’s consent on May 20, 1959, or 
more than 30 days ‘‘after the commencement of the picket- 
ing” thereby preventing Respondents from literal com- 
pliance with the subsequent requirements of §8(b)(7)(C). 
In his brief the General Counsel attempts to eliminate this 
inconvenience to his literal interpretation of the amendment 
by one sentence reading: ‘‘Certainly Section $(b) (7) (C) 
cannot be read so as to permit this dead remote petition as 
providing a defense for the Respondent’s illegal picketing.”’ 
Thus General Counsel is forced to depart from the theory of 


absolute literal interpretation of the amendment. In other 
words the General Counsel himself find it impossible to be 
consistently literal. 


As Section 8(b)(7)(C) did not become law until months 
‘‘after the commencement of the picketing,”’ which was legal 
at its inception, thus making it impossible for the Respond- 
ent here to comply with the literal interpretation of the 
requirements of filing a petition within 30 days of the 
commencement of the picketing and further, as the Re- 
spondents relied to their detriment upon the company peti- 
tion already in existence at the time the picketing com- 
menced, it would seem that this literal interpretation of 
$8(b)(7)(C) would require the dismissal of the complaint 
herein. 

3. Respondents’ theory 


In addition to the above theory of compliance because 
the picketing here has not been conducted ‘‘without a peti- 
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tion having been filed,’’ as noted above, Respondent argues: 


(1) Section 8(b)(7) does not prohibit picketing for rec- 
ognition by a union which is entitled to that recognition 
as a matter of law; and 


(2) There is no violation of Section 8(b)(7) because the 
picketing was in response to the unfair labor practices of 
the employer. Respondents maintain that this section of 
the Act must be interpreted in accordance with the pur- 
poses of the amendment and the evils which the amend- 
ment was intended to eradicate. The undersigned must 
agree. 


At least since the original Wagner Act was amended by 
the Taft-Hartley Law, both the Board and the courts have 
found little, if any, opportunity to use this literal interpre- 
tation on the numerous amendments of the Act because of 
the growing complexity of the Act. 


The Board and the courts both immediately recognized 
that Section 8(b)(4) of the Act, if interpreted absolutely 
literally as the General Counsel would have done here, 
would have outlawed all strikes thereby nullifying Section 
13 of the Act, the section which guarantees the right to 
strike. Obviously Congress must have intended some ac- 
commodation between these two conflicting sections of the 
same Act. Hence both the Board and the courts had to look 
to the purposes and intents of the legislation in order to 
find the necessary accommodation between the two sections. 


Likewise the Board and the courts recognized the same 
irreconcilable conflict bteween Section S(d) and Section 
13 if the Act was interpreted literally. Once again the 
Board and the courts found the necessary accommodation 
by looking to the purposes and intent of the amending legis- 
lation. Mastro Plastics v. N. L. R. B., 350 U.S. 270. 


9 Tho Trial Examiner in the Chariton case, supra, agrees with Respondent's 
point No, 2 but not with point No, 1. 
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So here, just as in the examples cited above, by reading 
Seetion §(b)(7) literally we find the same irreconcilable 
conflict between this amendment and Section 13 of the Act. 
Read literally this amendment would limit unfair labor 
practice strikes to a period of 30 days, a limitation flying 
directly into the teeth of Section 13 and the well estab- 
lished law as to unfair labor practice strikes. Accord- 
ingly this Trial Examiner is fully convinced that the same: 
type of accommodation is required here as was required 
in the examples above cited. 


If a reading of the legislative history of Section 8(b) (7) 
proves anything, it proves that from President Eisenhower 
down everybody had certain specific racketeering prac- 
tices growing out of the use of picket lines by certain 
unscrupulous labor unions and organizers in mind which 
they were convineed were rackets and which Congress de- 
termined to eradicate through this amendment. The gene- 
sis for the amendment came from certain revelations made 
by the McClellan Rackets Committee of rather shocking 
rackets through the use of picket lines being practiced 
in the name of labor which everybody wanted to stop. 


These racketeering practices were really three in number: 


The use of a picket line placed around an employer’s 
place of business by a union or an organizer which repre- 
sented few, if any, of the employees of the shop whose 
intent and purpose was: 


(1) To coerce the employer, through the threat of eco- 
nomic catastrophe to his business from this supposedly 
legitimate picket line, into recognizing the Union or or- 
ganizer as the representative of the employees without 
their knowledge or approval in order to secure the removal 
of that picket line; or 


(2) To coerce the employer, through fear of the economic 
consequences of the picket line to his business, to force his 
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employees to join the Union against their will and desire 
in order to eliminate the picket line; or 


(3) To coerce the employees of the picketed establish- 
ment, through their fear of the loss of their jobs by the 
forced closing of their employer’s business because of 
economic loss caused by the picket line, to join the picket- 
ing union against their will and desire in order to prevent 
the closing of the plant, and the resulting loss of their 
jobs therein. 


Secretary of Labor Mitchell succinctly stated the basis 
for this particular amendment as follows: “Tt [the Ad- 
ministration Bill] would also eliminate the type of black- 
mail picketing through which workers are organized against 
their will and which spawns violence.’’ ?° 


Senator McClellan, whose Rackets Committee provided 
the genesis for the present amendment, defined ‘‘black- 
mail’ picketing and the legislative purpose of his Com- 
mittee as follows: 


The conditions which exist need remedying. I do not 
want to deny the workers their rights when a majority 
of them want a union. I do not want to deny them 
freedom of speech. I want them to have freedom of 
speech. I do not want them to wait a year to hold 
another election. I want them to have the opportunity 
to hold an election in the intervening period. 


But I am opposed to blackmail picketing. I am op- 
posed to shakedown picketing. I am opposed to top- 
down organization. The only way such conditions will 
be corrected is by law. As I said awhile ago, if these 
practices are not corrected, there will only be a con- 
tinuation of the activities by the Dioguardis. That 


10 L, H. 993 (2-3). L. H. refers to the Legislative History of the Labor 
Management Reporting and Disclosure Act of 1959 as published by the Board. 
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crowd has been exploiting employees in the sections 
of the country. They are racketeers and gangsters.” 


In explaining his own proposed amendment to remedy 
these condition, which was not adopted, Senator McClellan 
said: 


I do not want to deny to a majority of the employees 
their rights—their economic rights—to bind together 
in collective bargaining. I do not want to deny them 
the right to picket or the right to demand the use 
of economic force, when a majority of the employees 
want a union. That is why I included that language. 
If there is an election, they cannot have another elec- 
tion for a year. I do not want to deny them the right 
during that year, if a majority of the employees decide 
they want an election, to let them petition their em- 
ployer and give him 5 days notice. Then if the em- 
ployer does not bargain or recognize the union, I 
want to give them the right to strike.” 


Secretary Mitchell further characterized the conclusions 
of the McClellan committee as follows: ‘‘7. That the weapon 
of organizational picketing has been abused by its use 
without regard to the desires of the employees in ques- 
tion.’’ * 


Senator Goldwater, the great Republican conservative 
and proponent of the Amendment here under discussion, 
made his position very clear in his criticism of the original 
Kennedy Bill: 


The final step is the adoption of amendments to correct 
six glaring loopholes in the Kennedy Bill. 


12. L, H. 1182-1, Emphasis supplied in quotation. 
2 L. H. 1181-3. 
13 L. H. 991-1. 


They are: 

* * * eo s 
Fourth: Limit organizational and recognition picket- 
ing by unions which clearly do not represent a ma- 
jority of the employees of the picketed employer.”* 


The Senator further defined and clarified his position as 
follows: 


The amendment which I offer would deal in forth right 
fashion with the other major abuse which S. 1555 does 
not reach, namely, the use of picket lines to force 
unwilling employees to join a union which they do not 
want, or to force an employer into recognizing a union 
against the wishes of his employees. The select com- 
mittee received considerable testimony as to how such 
picket lines inflicted so much economic damage on small 
companies that they were compelled, in order to stay 
in business, to recognize unions which represented 
only a small minority or none of their employees. The 
coercive effect of this picketing on the employees fre- 
quently forces them to sign up with an unwanted union 
if they do not wish their means of livelihood endan- 
gered by the employer’s declining business.*® 


The House proponents of the Landrum-Griffin Bill also 
made clear the basis for the amendment to restrain black- 
mail picketing when they said in their dissent to the Com- 
mittee Bill the following: 


The Committee Bill offers virtually no protection 
against blackmail picketing. The evil of such picket- 
ing lies in its interference with the employees’ freedom 
of choice in selecting a bargaining agent. When the 
economic pressure of an organizational picket line 
threatens the existence of their jobs and their em- 

4 L, H. 1026-2. 

15 L, H. 1079-3. 
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ployers” business, employees have no real opportunity 
to make a free choice.® 


Representative Landrum defined blackmail picketing as 
follows: 


A blackmail organizational picket line is one wherein 
a union places a picket or pickets—numbering from 
one to an indefinite number, in front of a business es- 
tablishment, to foree the employees of the establish- 
ment to join the union. Often there is little or no 
employee support; or in many instances the employees 
have said ‘‘no”’ specifically, to the union organizers.” 


Representative Landrum then cited examples of picketing 
by minority unions. 

Representative Griffin introduced an analysis of the 
Landrum-Griffin reform bill (H. R. 8400, H. R. 8401) in 
which he states: 


Subsection 705(¢c) of the substitute embodies a major 
reform. It is intended to prohibit blackmail recogni- 
tion picketing by unions which do not represent the 
employees. [Emphasis supplied.] 


The Act contains provisions for giving employees an 
opportunity to vote by secret ballot. In recent years 
the safeguards intended by these election provisions 
have been thwarted by unions which have lost elec- 
tions, and unions which do not have enough employee 
support to petition for an election but yet insist upon 
compelling employers to sign contracts with them— 
irrespective of the sentiment of the employees. 

16 L. H. 856. 

17 L. H. 1518-2. 
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The customary method employed to force employers 
to do this is to place picket lines around their plants 
or shops. Such picketing, even when peaceful, will 
frequently cause small employers to capitulate. The 
picket line is a signal for truckers not to pick up or 
delived goods to employees of maintenance contrac- 
tors. Pickets also deter many customers from enter- 
ing retail or service establishments. In the face of 
such tactics employees whose jobs are in jeopardy as 
they see their employer’s business choked off are soon 
coerced into joining the picketing union—even though 
they might prefer another union. In many such cases 
their employer forces them in a particular union by 
signing a compulsory membership agreement with 
the picketing union. 


The NLRB has attempted to give some relief to the 
employers and employees victimized in such situations 
by holding it an unfair labor practice for a union to 
picket for recognition after it has lost an election. 
While such reliefs seems called for, nevertheless the 
Courts of Appeals are in conflict as to whether the 
Board has even this limited power. In the District of 
Columbia the Court of Appeals set aside the Board’s 
order. (Citing the Curtis Brother case, 119 NLRB 
No. 33.)** 


‘“‘Blackmail picketing’? was defined by Representative 
Landrum as: 


A situation wherein pickets are put around a place of 
business and the employer is told, ‘‘you either sign 
up or else,’’ without the union signing up a suffi- 
cient number of his employees to call for an election, 
or without having a sufficient number of employees 
demand an election, or without having a sufficient num- 


18 L, H, 1532. 
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ber of employees agree that they want the union to 
represent them. To continue to have that sort of 
picket line around a place of business is blackmail 
picketing.” 


Representative Griffin made it clear that picketing by a 
majority union was not unlawful when he said: 


We must look to the purpose of the picketing in the 
particular situation. Under H. R. 8400, looking at page 
66, it provides that where an object of the picketing 
is to force or require employees to accept or select 
such labor organization as their bargaining agent, 
then the picketing in that case would be illegal unless 
the union can show that at least 3 out of 10 of the em- 
ployees are interested in the union. This is subject, 
however, to the Constitutional right of free speech. 
Unless the picketing is for the coercive purpose indi- 
cated, it would not be affected by this language.” 


Representative Riehlman removed the last vestige of 
doubt when he stated: 


Second, we must legislate effectively against what has 
been so aptly termed blackmail picketing. There is 
little difference of opinion among us over the pro- 
priety of picketing a plant when the law requires the 
employer to recognize another union. But, the prac- 
tices that I fee] must be covered are picketing to force 
recognition of a union the employees themselves have 
rejected and picketing to force recognition of a union 
which, because it does not represent enough employees, 
cannot even qualify to file an election petition, The 
Landrum-Griffin bill deals affectively with these prac- 
tices2? [Emphasis supplied] 


19 L. H. 1657-3. 
2 L. H. 1615-3. 
22 L. H. 1630-2. 
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In order, therefore, to express the idea of blackmail 
picketing by a minority union, an idea first introduced into 
the debates by Representative Landrum, the amendment 
as passed uses the phrase ‘forcing or requiring’’ an em- 
ployer or the employees. This phrase exemplifies the 
racketeering aspects of the minority union picket line 
and, thus, the revelations of the McClellan committee which 
Congress sought to eradicate by this amendment. 


If there is anything sure, it is that the picket line in 
the instant case was not a case of blackmail picketing. It 
was a picket line agreed upon and participated in by a 
majority of the Charging Party’s employees to protest the 
unfair labor practices of the Charging Party in refusing to 
recognize and bargain with the majority representative 
of its employees as required by the Act. As the picket line 
in the instant case is not blackmail picketing, it is not the 
type of picketing sought to be eradicated by Section 8(b) 
(7)(C) of the Act and, therefore, the undersigned must 
find that the type of picket line here was not made illegal 
by Section 8(b)(7)(C) of the Act. 


Furthermore, on the basis of both the legislative history 
and of the law, the undersigned would also hold that Sec- 
tion 8(b)(7)(C) does not apply to the picketing in this 
case which was picketing caused by and in protest to the 
unfair labor proctices of the employer. 


It is now clear that Section 13 of the Act protects the 
right to strike against unfair labor practices™ as well as 
for recognition by a union representing a minority of the 
employees. 


Senator Morse, one of the Senate conferees on the bill 
which eventually was enacted, stated, without challenge or 
contradiction : 


22 Mastro Plastics v. N. L. R. B., 350 U.S. 270, 284. 


23.U. M. W.v. Arkansas Flooring Co., 351 U. S. 62, 75, 


< 
28 


The House conferees insisted that a picket line pro- 
testing unfair labor practices would not be a violation 
of the antipicketing provisions of their bill.* 


In an earlier minority report in the Senate, Senator 
Goldwater stated of the charge that his proposed amend- 
ment, which was quite similar to Section $(b)(7), would 
prohibit picketing in a situation similar to that here: 


This is simply not so. The union could picket to force 
the employer to remedy the unfair labor practice by 
reinstating and providing backpay to the dischargees.* 


and the Senator further explained that: 


Any present remedies that union members have under 
State or Federal laws, in addition to those provided in 
the bill, would be preserved. 


Furthermore Senator Goldwater opposed a section of 
the Act permitting private suits for damages for violation 
of the antipicketing provisions and said: 


The impact of this change . . . is particularly serious 
in view of the fact that such picketing is prohibited 
if an object is recognition or organization. Few in- 
stances of picketing will be found where at least a 
remote objective of the union cannot be found to be 
related to recognition . . . in addition, in the absence 
of clear legislative history showing a contrary inten- 
tion, this provision might make it an unfair labor 
pracice to picket against an employer’s unfair labor 
practices in many instances, since frequently it may 
be found that organization is also an objective.” 

*“L. H. 1429-1. 

=, H. 473. 

26, H. 477-2. 


LL, H. 1361-1. 
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The legislative history on the House side is similar for 
Representative Griffin said in discussing his picketing 
proposals: 


At the outset, it should be clear that there is no 
provision in any of the bills which impairs or affects, 
the right of organized employees to go on strike for 
better wages and working conditions—and to picket 
in connection with such a strike.” 


Thus, it is clear that there was no congressional intent 
in passing this amendment to curtail in any way an unfair 
labor practice strike. 


In the Mastro Plastics case, supra, the Court set forth 
the means by which Congress could have, if it had so 
desired, limited the rights of employees to protest the un- 
fair labor practices of their employer when it said: 


...in the face of the affirmative emphasis that is placed 
by the Act upon freedom of concerted action and free- 
dom of choice of representatives. any limitation on the 
employees’ right to strike against violations of Section 
7 and S(a), protecting those freedoms must be more 
explicit and. clear than it is here in order to restrict 
them at the very time they may most be needed.” 
{Emphasis supplied.] 


The record shows that the supporters of the bill were 
aware of the established practice which distinguished 
between the effect on employees of engaging in eco- 
nomic strikes and that of engaging in unfair labor 
practice strikes. If Congress had wanted to modify 
that practice, it could have readily done so by a spe- 
cific provision. Congress cannot fairly be said to have 


os L, H. 1567-3. 
29 350 U.S. 270 at 287, 
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made such an intrusion on employees rights, as peti- 
tioners claim, without some more explicit expression 
of its purpose to do so than appears here.” [Em- 
phasis supplied.] 


Congress made no such specific provision here. 

Consequently the undersigned would also have to hold, 
as did Trial Examiner Winkler in the Charlton case, 
that Section S(b)(7)(C) does not apply to strikes, such as 
this one, in protest of employers’ unfair labor practices. 

Consequently the undersigned will recommend that the 
complaint in the instant matter is dismissed in its en- 
tiretr. 

Upon the basis of the foregoing findings of fact, and 
upon the entire record in this case the undersigned makes 
the following: 

Conclusions of Law 


1. International Typographical Union, AFL-CIO. and 
Darton Typographical Union No. 57, International Typo- 
graphical Union, AFL-CIO, are labor organizations with- 
in the meaning of Section 2(5) of the Act. 

2. The Greenfield Printing and Publishing Co is engaged 
in commerce within the meaning of Section 2(7) of the Act. 

3. Neither Respondent Unions nor their agents have en- 
gaged in unfair labor practices within the meaning of the 
Act. 


The undersigned recommends that this complaint in the 
instant matter be dismissed in its entirety. 
Dated at Washington, D. C. August 11, 1960. 
Tuomas S. Wris0x 


Thomas S. Wilson 
Trial Examiner 


——— 


mw 25h) US. 270 at 285-89. 
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Decision and Order 


On August 11, 1960, Trial Examiner Thomas S. Wilson 
issued his Intermediate Report in this case, concluding that 
the Respondents had not engaged in the alleged unfair labor 
practices, and recommending that the complaint be dis- 
missed in its entirety, as set forth in the copy of the Inter- 
mediate Report attached hereto. Thereafter the General 
Counsel, the Charging Party and the Respondents filed ex- 
ceptions to the Intermediate Report and supporting briefs. 


The Board has reviewed the rulings made by the Trial 
Examiner at the hearing and finds that no prejudicial error 
was committed. The rulings are hereby affirmed. The 
Board has considered the Intermediate Report, the excep- 
tions, the briefs, and the entire record in this case, and 
hereby adopts the evidentiary findings but not the conclu- 
sions or recommendations of the Trial Examiner, as indi- 
cated below. 


The relevant evidentiary facts established by the record 
and found by the Trial Examiner are as follows: 


On March 20, 1959, the Respondents Ameln and MeMillin 
called on the Company’s president, Moon, and advised him 
that the Local Union represented a substantial majority of 
the Company’s employees and requested recognition and 
the negotiation of a contract. Ameln also informed Moon 
that the Union was not in compliance with Sections 9(f), 
(g), and (h) of the Act, and could not petition for a Board- 
conducted election to prove its majority status. The Com- 
pany refused the request to recognize the Union. 


In a letter dated March 27, 1959, the Company reiterated 
its refusal to recognize the Union and stated that it had 
already petitioned the Board for an election to determine 
representation.” 


1 The RM petition was filed Mareh 26, 1959, (Case No, 9RM-212). A hear- 
ing was held, and on May 18, the Roard issued a Decision and Direction 
of Election. Two days after the Dircetion of Election, the Company requested 
a withdrawal of its petition, The request, granted by the Board on June 4, 
1959, was not opposed by the Union. 
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On April 15, 1959, 31 of the Company’s 51 production 
and maintenance employees went on strike to protest the 
Company's refusal to bargain, and picketing began. In the 
ensuing months there were several similar conversations 
between Ameln or McMillin and the Company, in which 
recognition was again demanded, and was refused by the 
Company. According to Moon, MeMillin talked with him 
on an average of once a month from April 1959 to April 
1960, during which time Moon continued to refuse the 
Tnion*s demands for recognition and bargaining. 


The picketing went on until May 23, 1960, accompanied 
by the sporadic distribution of leaflets stating that the pur- 
pose was forcing the Company to recognize and bargain 
with the Union. The Union was not the certified bargain- 
ing representative of the Company’s employees at any time 
Guring the picketing, and it continued picketing for more 
than 30 days after November 13, 1959, the effective date 
of Section $(b)(7)(C) of the Act, without a petition being 
filed within the meaning of that Section. 


The principal contentions raised by the Respondents are 
that although the picketing had an object of recognition, 
the majority status of the Union and the Company’s unfair 
labor practices protect the picketing and constitute defenses 
to Section 8(b)(7)(C). The contentions are without merit 
for the reasons delineated by us in Blinne.? 


Nor do we accept the Respondent’s claim that the Com- 
pany’s RM petition, which was both filed and withdrawn 
before the effective date of Section 8(b)(7)(C), satisfies 
the requirements of that Section. The Union took no part 
in the representation proceeding before the Board, and did 
not raise an objection to the Company’s motion to with- 
draw its petition. In view thereof, and particularly be- 
cause there was no petition pending at any time after the 


2C. A. Blinne Construction Company, 135 NLEB No. 121. 
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effective date of this Section of the Act, we cannot consider 
the previously withdrawn RM petition as satisfaction of 
an affirmative requirement of the Section. 


We distinguish this case from Charlton Press, Inc.,> in 
which the Board carved an exception to the rules laid down 
by Blinne. In Blinne we held that the filing of a meritorous 
refusal-to-bargain charge was a defense to an alleged 8(b) 
(7)(C) violation. However, in Charlton we held that the 
failure to file such a charge would be excused due to the 
fortuitous combination of restrictions imposed by Section 
9(f), (g) and (h) and Section 10(b). The former restric- 
tions were eliminated by the passage of the Landrum- 
Griffin Act on September 13, 1959, but the union in Charlton 
was then precluded from filing a refusal-to-bargain charge 
because the 10(b) period had elapsed as to the company’s 
refusal to bargain. The instant case is distinguishable be- 
cause the Company here refused specific requests of recog- 
nition and bargaining made on behalf of the Union on 
March 20, 1959, and again every subsequent month until 
April 1960. Thus the Union here had ample opportunity 
to file a meritorious refusal-to-bargain charge with the 
Board. But it failed to do so. 


Accordingly, we find that the Respondents, as alleged in 
the complaint, violated Section S(b)(7)(C) of the Act by 
continuing their recognition picketing for more than a rea- 
sonable period of time after November 18, 1959. 


ORDER 


Upon the entire record in the case and pursuant to Sec- 
tion 10(c) of the National Labor Relations Act, as amended, 
the National Labor Relations Board hereby orders that the 
Respondents, International Typographical Union, AFL- 
CIO; Dayton Typographical Union No. 57, International 


3 Charlton Press, Inc., 135 NLRB No, 123. 
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Typographical Union, AFL-CIO; and their officers, repre- 
sentatives, agents (including Robert F. Ameln and J. E. 
McMillin), successors and assigns: 


1. Cease and desist from picketing or causing to be 
picketed The Greenfield Printing and Publishing Co., where 
an object thereof is forcing or requiring said employer to 
recognize or bargain with them as the representative of the 
Company’s employees, in violation of Section 8(b)(7)(C) 
of the Act. 


2. Take the following affirmative action, which the Board 
finds will effectuate the policies of the Act: 


(a) Post at their business offices and meeting halls 
copies of the notice attached hereto marked ‘‘ Appendix.’ 
Copies of said notice, to be furnished by the Regional Di- 
rector for the Ninth Region, shall be duly signed and posted 
by the Respondents immediately upon receipt thereof, and 
shall be maintained by them for 60 consecutive days there- 
after in conspicuous places, including all places where 
notices to members are customarily posted. Reasonable 
steps shall be taken by the Respondents to insure that said 
notices are not altered, defaced, or covered by any other 
material. 


(b) Transmit to the Regional Director for the Ninth 
Region signed copies of said notice, for posting at the offices 
of The Greenfield Printing and Publishing Co., in places 
where notices to employees are customarily posted. The 
other provisions of the preceding paragraph shall apply 
insofar as applicable. 


4In the event that this Order is enforced by a decree of a United States 
Court of Appeals, there shall be substituted for the words ‘‘Pursuant to a 
Decision and Order’’ the words ‘‘Pursuant to a Deerce of the United States 
Court of Appeals, Enforcing an Order.’’ 
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(c) Notify the Regional Director for the Ninth Region, 
in writing, within 10 days from the date of this Order, what 
steps have been taken to comply herewith. 

Dated, Washington, D. C. 
Frank W. McCuuiiocsz, 
Chairman 


Joun H. Fannie, 


Member 


Geratp A. Brown, 
Member 
National Labor Relations Board 
(SEax) 
Purr Ray Ropcers and Borp Leepom, MEMBERS, concur- 
ring: 
We concur in the result. See our separate opinion in 
C. A. Blinne Construction Company, 135 NLRB No. 121, 


and our dissenting opinion in Charlton Press, Inc., 135 
NLRB No. 123. 


Pum Ray Ropcers, 
Member 


Boyrp Lrepom, 
Member 


National Labor Relations Board 
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APPENDIX 
NOTICE 


TO MEMBERS AND TO EMPLOYEES OF 
THE GREENFIELD PRINTING AND PUBLISHING COMPANY 


Pursvant To 
A Decision AND ORDER 


of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act, 
as amended, we hereby notify you that: 


WE WILL NOT picket or cause to be picketed THE 
GREENFIELD PRINTING AND PUBLISHING 
COMPANY, where an object thereof is forcing or re- 
quiring said employer to recognize or bargain with us 
as the representative of its employees, in violation of 
Section S(b)(7)(C) of the Act. 


IsrerxationaL TypocraPHicaL Union, 
AFL-CIO 
(Labor Organization) 


: (Representative) (Title) 


Daytos TrpocrapHicaL Union No. 57, 
INTERNATIONAL TypocraPHicaL Union, 
AFL-CIO 
(Labor Organization) 


; (Representative) (Title) 


This notice must remain posted for 60 days from the date 
hereof, and must not be altered, defaced, or covered by any 
other material. 
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Employees may communicate directly with the Board’s 
Regional Office, Transit Building, 4th and Vine Streets, 
Cincinnati 2, Ohio, Tel. Dunbar 1-1420 if they have any 
question concerning this Notice or compliance with its pro- 
visions. 


3s 
EXCERPTS FROM TRANSCRIPT OF HEARING 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
Case No. 9-CP-2 
In the Matter of: 


INTERNaTIONAL TypocrarHicaL Union, AFL-CIO, and its 
Agent, Roserst F. Ameuy and 
Tuer GREENFIELD Printixe anp PusuisHine Co. 


Case No. 9-CP-3 
In the Matter of: 


Darrox TrpocraPHicaL Union No. 57, 
Isterxationan TypocrapHicaL Unioyx, AFL-CIO, and its 
Agent, J. E. McMrur and 
Tue GREENFIELD PRINTING AND PuBLISHING Co. 


Council Room, First Floor, 
City Building, 

Greenfield, Ohio. 

Tuesday, May 24, 1960. 


Pursuant to notice, the above entitled matter came on 
for hearing at 10:00 o’clock a.m. 


BeErore: 
Thomas S. Wilson, Esq., Trial Examiner. 


APPEARANCES: 


Harry David Camp, Esq. 
and 
Mark Reynolds, Esq. 
1200 Ingalls Building, 
Cincinnati, Ohio, 
appearing on behalf of the 
National Labor Relations Board. 


John C. Egbert, Esq., 
Frost & Jacobs, 
2301 Union Central Building, 
appearing on behalf of the 
Charging Party. 


Robert A. Wilson, Esq., 
1103 Fifth Third Bank Building, 
Cincinnati 2, Ohio, 
appearing on behalf of the 
Respondents. 
* ° * oe * es 


Wilson Lowell Moon 


a witness called by and on behalf of the General 
Counsel, being first duly sworn, was examined and 
testified as follows: 


Direct Examination 


e ° ° s e e ° e 


Q. (By Mr. Reynolds) What is your position, Mr. Moon, 
with the Greenfield Printing and Publishing Company? A. 
I am the President and General Manager. 

Q. How long have you held that position? Did you hold 
that position all during the year 1959? A. Yes. I did. 

Q. Are you acquainted with the Respondents in this 
case, International Typographical Union, AFL-CIO, and 
the Dayton Typographical Union No. 57 of the said In- 
ternational Typographical Union, AFL-CIO? A. Yes. I 
am. 

Q. As a result of your acquaintance with that Union, 
do you also know Robert F. Amelnt A. Yes, sir. 

Q. Do you also know J. E. McMillin? A. Yes, sir. 

Q. What kind of a business have you? A. We are classi- 
fied as commercial printers specializing in publication 

printing. We print quite a number of magazines 

8 for association publishers that are mailed through- 
out the country. 
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Q. I'd like to have a discussion with the counsel for 
the Respondents. I'd like to propose the following stipu- 
lation. 

That the Employer in this case and the Charging Party, 
The Greenfield Printing and Publishing Company, is an 
Ohio Corporation engaged in the printing and publishing 
business, having its office and place of business at 132 
North Washington Street, Greenfield, Ohio. 

That during the past 12 months which is a representa- 
tive period it had an inflow of materials and supplies in 
interstate commerce of a value in excess of $50,000.00, which 
were purchased by and shipped to it directly from points 
outside of the State of Ohio. 

That during the same period it had an outflow of its 
products in interstate commerce of a value in excess of 
$50,000.00, which it sold and shipped directly to points 
outside of said State. 

And that now and at all times material to the issues 
therein the Employer whom I have described before has 
been an Employer as defined in section 2(2) of the Act, 
engaged in commerce in an operation affecting commerce 
as defined in section 2(6) and (7) of the NLRB Act, re- 
spectively. 

Trial Examiner: Is that stipulation agreeable? 

Mr. Wilson: That will be agreeable. Counsel says 
those are the facts and we’!l accept it. 
Trial Examiner: Is that satisfactory? 

Mr. Egbert: Yes, sir. 

Trial Examiner: The stipulation will be accepted. 

Q. (By Mr. Reynolds) Now, Mr. Moon, when were you 
first contacted by the Respondents in this case? A. It 
was the early part of March 1959. 

Q. Who contacted you? A. Mr. Robert Ameln. 


Q. (By Mr. Reynolds) Were you at any time during 
that period contacted by Mr. J. E. McMillin? A. Yes. 
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10 Q. (By Mr. Reynolds) When were you first con- 

tacted by either one of these gentlemen? A. Mr. 
Ameln contacted me in my office the early part of March, 
in 1959. 

Q. Was anybody with him at that time? A. No. He was 
alone. 

Q. Was this contact a personal one? Do you mean he 
came to your place of business? A. Yes. 

Q. Where was it you talked with him? A. I talked with 
him in the entrance way or in the lobby of our office. 

Q. Did he identify himself? A. Yes. 

Q. How did he identify himself? A. He presented his 
card and told us he was a representative, told me, rather, 
that he was a representative of the International Typo- 
graphical Union. 

Mr. Reynolds: Mr. Wilson, is there any issue in this 
case as to whether or not Mr. Ameln is an agent or repre- 
sentative of the International Typographical Union? 

Mr. Wilson: There’s some issue in it as far as the word 
agent is concerned. It’s in such a broad term. There 

is no— 
11 Mr. Reynolds: Could we stipulate? 
Mr. Wilson: There is no issue that Mr. Ameln 
is a representative of the ITU. 

Q. (By Mr. Reynolds) Now, then, you say he contacted 
you at your place of business? What did he request of 
you? A. He came into our office and entered the entrance 
way, I should say, lobby, and said he was a representative 
of the International Typographical Union and to inform 
us that several members of our firm had joined their Union 
and he was there to discuss a contract for these employees. 

He wanted us to recognize his Union and to discuss a 
contract. 

Q. You said members. Are you speaking of the em- 
ployees of your company? A. The employees of our com- 
pany. 
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Q. About how many employees did you have at that time? 
A. At that time we had approximately 65 which would 
include our office and part-time. 


13 Q. (By Mr. Reynolds) Mr. Moon, I’m showing 

you General Counsel’s Exhibit No. 2 and ask you, 
is that a list of the employees that were in the employ of 
your company on April 15, 1959, and which list you pre- 
pared at our request? A. Yes. They were taken from 
our records. 

Q. Now, then, the list is divided into two columns, on 
General Counsel’s Exhibit No. 2. On the left hand side 
there is a showing of certain employees and there is a form 
of star which divides the paper in half, the employees on 
the left hand side, what do they represent? A. They 
represent the people who remained at work, those who 
did not go on strike as of April 15, 1959. 

Q. Let’s get this straight first, you had a strike of your 


employees on April 15, 19597 A. Yes. 

Q. Now, the employees on the right hand side, what 
do they represent? A. They are the people who did not 
return. 

Q. They had been in your employ? A. Yes. 

Q. They went out on strike? A. Yes. 


28 Q. At the time you were contacted by the Re- 

spondents representatives, did you call a meeting of 
your foremen and supervisors in regard to this contact? 
A. Yes. Well, before the contact we had a meeting. 

Q. How long was it before? A. I could be mistaken it 
was before, without referring to the records I couldn’t 
say. 

Q. Was it about the same time? A. About the same 

time. It was a part of the minutes of our company 
29 so we can confirm it, of course. 
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Q. (By Mr. Reynolds) Who attended the meeting? A. 
Those people in our plant that we consider foremen or 
supervisors, the same people who had been attending meet- 
ings in the past, in my home and in my office. 

Q. These included Mr. Hakes, Mr. Shipley? A. Yes. 

Q. Mr. Knisley and Mr. Belair, and Mr. Gossett? A. 
Yes, sir. 

Q. Mr. Wilkin? A. Yes, sir. 

Q. Mr. Pettigrew? A. Yes, sir. 


(By Mr. Reynolds) What were your instructions 

to them? A. We told them if they had joined this 

Union to get out of it. If they had anything, if they were 

encouraging anybody to join, to not do it. Or if they 

were discouraging anybody, not to do it. That we had 

been so advised because we were liable as a company for 
their actions. And that we did not want them to do it. 


32 Q. (By Mr. Reynolds) Now, Mr. Moon, you said 

you were contacted by Mr. Ameln, in the early 
part of March. When was the next time you heard from 
him or any other representative of the Respondents in 
this case? A. The next time, that I recall, was the letter 
we received. It was dated, I believe, March 19th. And 
another letter on the 20th. 


Q. (By Mr. Reynolds) Did you talk with Mr. 
Ameln personally after that time, after the first 
meeting you had with him of March 19, 19592 A. Yes. I 
did. 
Q. When was thist And where? A. Well, Mr. Ameln 
called me by phone at different times. 
Q. How often did he call you by phone? A. He called 
me several times. I’d say four or five at least. 
Q. Did he always identify himself? A. Yes. 
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Q. Were you familiar with his voice? Did you recognize 
it on the phone? A. Yes, I was. 
35 Mr. Wilson: We'll stipulate that Mr. Ameln 
called Mr. Moon several times, four or five. 

Q. (By Mr. Reynolds) When was this that he phoned you, 
about what period! A. It would have been after the letters 
that we received in March, before the strike occurred. 

And of course, we received some calls from him after 
that, too. 

Q. And he phoned you between March 20 and April 15 
and also phoned you after April 15? A. Yes. 

Q. Do you know how many times he phoned you between 
March 20, 1959 and April 15, 1959? A. I can’t recall ex- 
actly. I°d say four or five times. 

Q. What did he request of you, if anything, those times? 
‘A. Each time he called he wanted us to meet with him to 
diseuss a contract and recognize their Union. 

Q. After April 15 what did he talk to you about? A. It 
was the same thing, to meet with him to discuss and recog- 
nize the Union. 

Q. When was the last time he talked to you, do you 
recall? A. The exact date I don’t. I’d say it would be 
60 to 90 days after the strike. 

Q. Did you ever talk with any other representa- 
36 _ tives of Respondents? A. Yes. 
Q. Who? A. Mr. Bingle and Mr. McMillin. 

Q. Do you know Mr. Bingle’s full name? A. I believe 
it’s Robert Bingle, as I recall. 

Mr. Wilson: Joseph Bingle. 

The Witness: Joseph Bingle. 

Q. (By Mr. Reynolds) How did he identify himself? 
A. He came into our office with Mr. Ameln. 

Q. When was this? A. This would have been about the 
first of April, around that time. I don’t have the exact 
time. 
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Q. Who was present at this meeting? A. Mr. MeMillin 
and Mr. Ameln and Mr. Bingle. This Mr. Ameln intro- 
duced Mr. McMillin as being a President of the Typograph- 
ical Union No. 57, and introduced Mr. Bingle as being a 
Special Representative of the International Typographical 
Union. 

Q. What did Mr. Bingle talk with about? A. Mr. Bingle 
said he had been sent in as a special representative to 
help clear up any misunderstanding that we may have had 
or problem that we had over having an election of which 
we had filed a petition for an election, an NLRB election, 
in our plant. He came in to explain why the Typographi- 
cal Union could not or did not comply with the National 

Labor Relations Board and why they could not have 
37 an election supervised by the National Labor Rela- 
tions Board. 

Q. Did you ever talk with Mr. Bingle again? A. I 
talked to him by phone. 

Q. When was this? A. That was the day before the 
strike, April 14, 1959. 

Q. What did he tell you at that time? A. He called to 
tell me of a meeting that had been held by members who 
had joined the Union and to ask me again to recognize 
this group and to meet and bargain with him. 


Q. Did you ever speak with Mr. MeMillin after that time? 
A. Yes, many times. 

Q. How often and where? In what fashion? A. I talked 
with him personally, that is, on the street I talked with 
him. I’ve talked with him by phone. At least an average 
of once a month, I would say. 

Q. From when to when? A. From the first of April, 
1959 until the last time I talked with him was the day be- 
fore Easter of this year. 

Q. Of 1960? A. 1960. 
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Q. What would he speak with you about when he called? 
A. Each time he called me he wanted me to meet with him 
and the committee or another representative or 
3 someone from the International to discuss a con- 
tract to recognize their Union and bargain with 
them. 
Q. Do you know what Mr. MeMillin’s capacity was, if 
any, with Local No. 57 of the Respondent? 
Mr. Wilson: Now, wait a minute. I think we can save 
a lot of time. 
Mr. Reynolds: Can we stipulate the fact he was? 


Mr. Reynolds: Can we stipulate the fact which is what? 

Mr. Wilson: Prior to July 18, 1959, Mr. MeMillin was 
President of Local 57 of the ITU. Since August Ist, I 
guess, Mr. McMillin has had the title of Special Repre- 
sentative of the ITU. 

Mr. Reynolds: That stipulation is agreeable with us. 

Trial Examiner: All right. 

Mr. Wilson: The witness wouldn’t know those things. 

Trial Examiner: The stipulation will be accepted. 

Q. (By Mr. Reynolds) You said that a strike began at 
your plant on April 15, 1959? A. Yes. 

Q. How long did that strike continue? A. Well, it’s con- 

tinued as of today. 
39 Q. It has been continuous from April 15, 1959 to 
date? A. Yes, sir. 

Q. Were there pickets in front of your company? A. 
Yes, sir. 

Q. Were there pickets in the rear of your company? 
A. Yes, sir. 

Q. How long did that picketing continue? A. The picket- 
ing continued during our working hours from the begin- 
ning to the close of the working hours. 

Q. From what date? A. From noon of April 15, 1959 
until—still going on. 
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Did they ever cease picketing? A. No. sir. 
During working hours? A. No, sir. 

Q. Would you recognize any of the pickets? A. Yes. 

Q. Who were they? A. They were former employees of 
our company. 

Q. Did you ever see Mr. Ameln and Mr. McMillin with 
those pickets? A. Yes, I have. 

Q. Do you recall when? A. I saw them, of course, after 

the strike began and they were picketing. 
40 Mr. Wilson: May it please the Examiner, we can 
dispense with this. Both Mr. McMillin and Mr. 
Ameln have spoken to the pickets while they’ve been on the 
picket line. 

Q. (By Mr. Reynolds) How many times did you see 
them there? 

Trial Examiner: Is that agreeable? 

Mr. Reynolds: That’s agreeable to me. 

The Witness: How many times? 

Mr. Reynolds: Yes. 

The Witness: I would estimate I seen Mr. Ameln six or 
eight times. And Mr. MeMillin possibly ten to fifteen 
times. 

Mr. Reynolds: We have discussed with counsel and we 
stipulated, I believe, that General Counsel’s Exhibits 9, 
10, 11 and 12 are pamphlets or material which are handed 
out by pickets in front of the Employer’s place of business. 

Would that be correct, Mr. Wilson? 


(Thereupon, the documents above referred to were 
marked General Counsel’s Exhibits Nos. 9, 10, 11 and 12 
for identification.) 


Q. 
Q. 


Mr. Wilson: I would prefer to change the tense of the 
yorb which “were” handed out by the pickets. 

Mr. Reynolds: Do you put in the past tense? 

Mr. Wilson: Yes. 

Mr. Reynolds: That’s agreeable. 


$s 


41 Q. (By Mr. Reynolds) Mr. Moon, I show you Gen- 
eral Counsel's Exhibits 9 and 10 and ask you, did you 
ever see those before? A. Yes, I have. 

Q. How did you get hold of them? <A. Well, actually, 
they were handed to me by pickets. 

Q. When was this? A. After the strike began on April 
15, the first day of the strike I had one handed to me. 

Q. Which one was that, do yon know? <A. The one that 
you have there. 

Q. Are you referring to General Counsel’s Exhibit No. 
11? A. Yes. 

Q. That was handed to you the first day of the strike? 
A. Yes. 

Q. How about General Counsel’s Exhibit No. 9,10? A. 
I can’t recall exactly when this was handed out. 

Trial Examiner: Which is this one? 

The Witness: No. 9, I cannot recall the exact date of 
that. 

Q. (By Mr. Reynolds) To the best of your knowl- 

42 edge and memory about when in relation to the 

time of the beginning of the picketing ? A. Sixty to 
ninety days after. 

Q. General Counsel’s Exhibit No. 10? A. That one I 
can remember as being the last of December of 1959. 

Q. Now, I hand you General Counsel’s Exhibit No. 12 
and ask you, was this also handed to you by the pickets in 
front of vour place of business? A. Yes, it was. 

Q. When was that? A. I can’t recall the exact date. 
But I would say possibly four months after the strike 
began. 

Mr. Reynolds: I offer and introduce these into evidence. 

Trial Examiner: Is there any objection? 

Mr. Wilson: We’ll agree they were handed out. 

Trial Examiner: All right. I’ll offer the documents in 
evidence. 
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(Thereupon, the documents previously marked General 
Counsel’s Exhibit Nos. 9 through 12 for identification 
were received in evidence.) 


* * * * * ° ° ° . 


Q. (By Mr. Reynolds) Now, did the picketing be- 
gin April 15, 1959? A. Yes. It did. 

Q. It continued, did you say, until the present time? A. 
Yes, 

Q. Have you at any time during this period of April 15, 
1959, to the present time, recognized any labor organization 
as the collective bargaining representative of your em- 
ployees? A. We have not. 

Q. I’m referring specifically to production and 
44 maintenance employees? A. We have not. 

Q. Has there ever been a certification of the Na- 
tional Labor Relations Board of any labor organization as 
the collective bargaining representative of the production 
and maintenance employees? <A. No, there hasn’t. 


* ° * e ° ° e e e 


Mr. Reynolds: I’m proposing that we have a stipu- 
lation as to General Counsel’s Exhibit No. 13. 

It’s a petition filed in the representation case, National 
Labor Relations Board, Case Number 9-RM-212, which 
shows on the face of it it was filed by The Greenfield Print- 
ing and Publishing Company. 


(Thereupon, the document above referred to was marked 
Yeneral Counsel’s Exhibit No. 13 for identification.) 


Mr. Reynolds: General Counsel’s Exhibit No. 14 is the 
Decision and Direction of Election of the Board in the 
same case, dated May 1S, 1959. 


(Thereupon, the document above referred to was marked 
General Counsel’s Exhibit No. 14 for identification.) 

Mr. Reynolds: General Counsel’s Exhibit No. 15 is a 
Withdrawal Request filed with the Ninth Regional Office of 
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the National Labor Relations Board, in the same case on 
behalf of The Greenfield Printing and Publishing Company, 
dated May 20, 1959. 


(Thereupon, the document above referred to was marked 
General Counsel’s Exhibit No. 15 for identification.) 


Mr. Reynolds: General Counsel’s Exhibit No. 16 is the 

Order by the Board permitting withdrawal of the 

46 petition filed in the same case, which is dated June 
4, 1959. 


(Thereupon, the document above referred to was marked 
General Counsel’s Exhibit No. 16 for identification.) 


Trial Examiner: Any objection to those, gentlemen? 
Mr. Egbert: May I see the Exhibits 15, 16, please? 
Mr. Reynolds: Yes, sir. 

Mr. Wilson: No objections. 

Trial Examiner: Mr. Egbert? 

Mr. Egbert: No objections. 

Trial Examiner: They will be admitted. 


(Thereupon, the documents previously marked General 
Counsel’s Exhibits Nos. 13 through 16 for identification 
were received in evidence.) 


Q. (By Mr. Reynolds) Now, Mr. Moon, when Mr. Ameln 
or Mr. MeMillin talked with you concerning your em- 
ployees, vou said they requested recognition of their Union 
and they wanted a contract. 

Did they speak to you about what employees would be 
involved in their request? A. No. They didn’t. They just 
said they represented the majority of our employees. They 
didn’t specify. 

Q. Did they say who they wanted to, or who they would 
represent, or who they would not represent? A. No. They 

did not. 
47 Q. They just mentioned all employees? A. Yes. 


Mr. Wilson: I’ll object. He’s asked the question twice. 

Trial Examiner: You may ask what they said. Ill sus- 
tain the objection of the question asked. 

Q. (By Mr. Reynolds) What did they say? A. The first 
time I met him, he came into the office. He said several 
of our employees had joined this Union and he wanted us 
to recognize this Union and to bargain with them. 

We later received a letter from him saying they repre- 
sented the majority of our employees. He did not specify 
who they were. 

Q. Did they ever tell you anything different than those 
first communications to you? A. No. They did not. 

Q. When I say ‘‘they”’ I’m referring to Mr. Ameln and 
Mr. MeMillin and Mr. Bingle or any other representative 
of the Respondents. A. During our conversations we did 
not discuss any particular unit or group of people in our 
plant that they would represent. 

Q. Before the picketing began on April 15, how did you 
get delivery of material to your company? A. We re- 
ceived deliveries and shipments by commercial deliveries 
such as Braddock Motor Freight Company of Washington 
Court House; Commercial Motor Freight Company of 

Chillicothe; Chillicothe Motor Express Company of 
48 Chillicothe; Chatfield Paper Company in Cincinnati. 
They were by outside commercial carriers. 

Q. Do you have a towel and linen service? A. Yes. We 
did. Portsmouth Towel and Linen Service. 

Q. After the picketing began, how did you get your de- 
liveries?. A. We had to make other arrangements then, by 
our own truck. 

Q. You got deliveries by your own truck? Yon sent your 
own truck to get the materials? A. Yes. And in some 
cases we would hire a local trucker who would make the 
pickups for us. 

Q. What caused this change? A. The employees of these 
other companies refused to cross the picket line. 
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Q. Do you know regarding any specific instances when 
and how these oceurred? A. Yes. On April 15, the first 
day of the strike we had a truckload of paper delivered to 
us by the Chillicothe Motor Express Company. 

Q. What occurred? A. The driver attempted to unload 
the paper in our warehouse but they put up a picket line 
around this warehouse. He would not unload. 

Q. What happened? <A. He called me to ask me what to 

do. There wasn’t any other place in Greenfield that 
49 we could unload this paper or had the equipment to 
do it. So he took the paper back to Chillicothe. 

Trial Examiner: That was April 15, 1959? 

The Witness: Yes. 

Q. (By Mr. Reynolds) Did anything oceur after that 
time? A. Yes. About the early part of June we requested 
the Braddock Motor Freight Company to make deliveries 
to us. And just a few days after that their driver did 
attempt to make deliveries. 

Q. What vear was this? A. 1959. And he was stopped 
by the pickets. 

Q. Where was this? A. At the loading platform of our 
building which would be at the rear of the building. 

Q. What occurred then? A. When he was stopped he 
came into the office to tell me he had been stopped by the 
pickets and asked us what to do. He told me he had been 
threatened. 


Q. (By Mr. Reynolds) What occurred that you saw? A. 
He came into my office and told me— 
Q. Not what he told. What occurred then that you saw? 
A. I didn’t see him come in or leave the back en- 
50 trance of our plant. 
Q. Did you see him drive away? A. No. I did 
not go to the back of the building to watch him drive away. 
I do know that he did not go to our delivery door. 
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Q. What did he do then? A. We made arrangements to 
meet him at the edge of Greenfield or some other point 
away from our plant to pick up that particular delivery. 

Q. You’ve had deliveries from Braddock Motor Express 
since then? A. No. We have not. 

Q. What amount of deliveries did you have from Brad- 
dock Motor Express prior to the picketing? A. They were 
our principal hauler. We would average at least a ship- 
ment or pickup daily. 

Q. Now, you mentioned other carriers, Chillicothe? A. 
Yes. Chillicothe Motor Freight Company. They delivered 
paper to us. 

Q. What occurred in regard to that company as to mak- 
ing deliveries on or after April 15, 1959? A. Course they 
would not deliver to us because of the picket line. 

Q. Did any of them attempt to make deliveries? 

Mr. Wilson: I’ll object. That’s kind of vague, when a 

person is attempting. 
51 Trial Examiner: Are you referring now to this 
period in 1959 prior to November 14? 

Mr. Reynolds: After. 

Q. (By Mr. Reynolds) I’m asking on or after April 15, 
1959, did Chillicothe Motor Express attempt to make any 
deliveries to your company? 

Trial Examiner: Then you are asking prior to Novem- 
ber 14. 

Mr. Reynolds: Possibly. I don’t know. I’m proceeding 
here. We'll go through with the date. 

The Witness: They did not make any deliveries to us 
after April 15. 

Q. (By Mr. Reynolds) Do you have a machine in your 
plant called a stitcher-trimmer? A. Yes. We do. 

Q. What is a stitcher-trimmer? 


52 A. A stitcher-trimmer in our plant is a major 
piece of equipment that practically every magazine 
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that we print, every saddle stitch type of magazine that we 
print goes through this piece of equipment. 

It’s a large complicated piece of equipment, one in which 
sections of magazines are gathered and stapled together 
and trimmed in one operation. 

Q. During the past six months did you have any break- 
down of this machinery? A. Yes. We have. 


a o . ° ° * * * . * 


Q. (By Mr. Reynolds) When did this occur? A. In 
February of 1960. 

Q. Do you remember the date, by any chance? A. It 
was about the early part of February, if I remember 
exactly. 

Q. Who did you normally get to repair this type of 
machinery when it did break down? A. We requested, any 
breakdown, requested the service man mechanic from the 
Dexter Company in Chicago who manufacture and sold 
the equipment to us. 

Q. Did you do that on this particular occasion? 
53. <A. Yes. We did. 

Q. Did you send a service and repair man to your 
plant? A. Yes. They did. Mr. Janson. 

Q. When did he come there? A. He came in about the 
15th of February. 

Q. What occurred when he arrived? A. He came into 
our plant to see me and told me he would not touch the 
equipment, he would not do any service or repair on that 
equipment. 

Q. Did he explain why? A. Because of the pickets. He 
explained he was a member of the Machinists Union, as I 
recall in Chicago, and he would not work on this machine. 

Q. Did he refuse to work on this machine? A. Yes. He 
did. 

Q. Did you get the machine repaired at that time? A. 
At some time later we did. 
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Q. Was it by Mr. Janson? A. No. It was not. 


61 Mr. Reynolds: Counsel for Respondents and I 
have talked together regarding the following stipu- 
lation: 

That the pickets in front of the Employer’s business, 
identified in this case, carried signs bearing the following 
language: Members of Typographical Union No. 57 on 
strike against the Greenfield Printing and Publishing Com- 
pany; 

‘And that this wording was on the signs from the begin- 
ning of the picketing to the present time. 

* * s e ° 
Cross-Examination 


Q. (By Mr. Wilson) How many attended the meet- 
ing of March 31? A. There would have been 13. 
Q. Excluding yourself? A. Including myself. Includ- 
ing myself, Mr. Jones, the Vice President and Mrs. Hall, 
our Secretary-Treasurer. 


73 Q. Did Waterman attend this meeting of March 
74 31st? A. Yes, I think he did. There would have 
been 14. Yes. He did attend that meeting. 

Q. Elmer Fulkerson was there, wasn’t he? <A. I don’t 
recall him being there. 

Q. Let’s see if you can name the 14. 

There was Mr. Pettigrew? A. Right. 

Q. There was Mr. Hake? A. Right. 

Q. There was Raymond Knisleyt A. Right. 

Q. There was Bert Wilkin? A. I don’t believe he was 
there at that meeting because he was gone that day, as I 
recall. 

Q. There was yourself? A. Yes. 

Q. There was Charles Clyburnt A. Yes. 
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Q. Paul Jones? A. Yes. 

Mr. Camp: I didn’t get the name before Jones? 

Mr. Wilson: Charles Clyburn. 

Q. (By Mr. Wilson) There was Sheryll Shipley? A. 

Yes. 
re) Q. Russell Knisley? A. Yes. 
Q. Homer Waterman? A. Yes. 

. Lauren Bellar? A. Yes. 

. Franklin Gossett? A. Yes. 

. Suleebarger? A. Yes. 

. Now. I think I’ve named 12. Do you know who the 
other two were? A. Mrs. Hall, our Secretary-Treasurer. 
And Mr. Sulcebarger, I believe, was the other name you 
didn’t mention. 

Mr. Egbert: Mr. Jones. He testified to that. 

Mr. Camp: Did you get that Mr. Wilson? 

He has already testified that Mr. Jones was also present 
there, President of the company. 

Q. (By Mr. Wilson) Was Mr. Jones there? A, Yes. 

Q. Now, I gather from these minutes that you’ve stated 
to those in attendance at the meeting that the company 
was aware of the fact it would have to bargain with a 
certified Union, is that right? A. I was aware we had to 
bargain with a certified unit in our plant, not as a Union as 

such. 
76 But in that sense we were aware that if we had 
an election in which the majority of our people 
voted for an NLRB conducted election, we would have to 
bargain then. 

Q. If there was an NLRB conducted election and the 
Union won the election then you’d have to bargain? A. 
Right. 

Q. If that wasn’t done you would not have to bargain, 
is that right? A. Not entirely that way. I mean, we could 
at our option if we wanted to. 

Q. At your option? A. If we wanted to do it. I didn’t 
have the impression it had to be that way, no. 
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Q. OK. Now, a strike started at noon, didn’t it, on 
April 15? A. Yes, sir. 


* * ° es * * * * e » 


Q. Let me ask you this on General Counsel’s Ex- 
hibit No. 2. On the list of names on the right hand 
side listed, which represents the ones on strike after April 
15, did you see each of those at some time or another during 
picket time? A. Yes. I have. 
Q. Well, the majority of your employees were out after 
April 15, is that right? A. The majority of employees? 
Q. Yes. A. Including part-time and full time, 
78 office and everything? 
Q. No. Not counting the office. The majority of 
production employees. 


Q. (By Mr. Wilson) Mr. Moon, do you recall talking to 
Mr. Ameln on several occasions? I’d like to ask you a 
question. 

On the first occasion that you met Mr. Ameln you testi- 
fied he said several of your employees had joined the 
Union. 

I just want to refresh your recollection. Did he say 
several or a majority? A. To the best of my memory, he 
said several. 

Q. Then you had conversations with Mr. Ameln subse- 
quent to that, did you not? A. Yes. I did. 

Q. Did he at any time offer or request that an election 
be conducted among the employees by some impartial 
party? A. He said that the Union would agree to a local 
election supervised by a minister or some disinterested 
party. 

Q. He even went so far as to say by your own attorney, 
if you choose? A. He said that. But we didn’t agree on 
who was going to vote. 

Q. Did you ever discuss that question? A, Which 
79 question? 
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Q. Who was to vote? A. Many times. 

Q. Didn't you testify on direct examination that you 
never did diseuss the question of unit? A. That’s right. 
We just talked generally of employees. We never dis- 
cussed unit. 

Trial Examiner: What do you mean by unit? 

The Witness: In my case as I understand it, composing 
department, pressmen, bindery workers, mailers, office, mis- 
cellaneous, supervision or just who they were represent- 
ing. 

Q. (By Mr. Wilson) They never did ask for— 

Mr. Egbert: You are really asking this man a legal 
question. 

Trial Examiner: I was asking him for his understand- 
ing of the word unit. 

Mr. Egbert: Yes. I think the truth of the question was 
on the supervisors, if you care to explore that. 

Trial Examiner: No. He made a statement about deal- 
ing with an appropriate unit. I was trying to get what 
he meant by the word unit. 

Q. (By Mr. Wilson) Now, when you filed the RM peti- 
tion with the Board, you described the unit therein as pro- 
duction employees, did you not? A. I believe we said pro- 

duction and maintenance. 
so Q. You did indeed. And, of course, that’s what 
Mr. Ameln had been talking about all the time, 
wasn’t it? A. We never discussed that. 

Q. You never discussed it? A. We never discussed who 
was included. 

Q. You never got that far, did you? A. Right. Well, 
we talked several times but we didn’t discuss that. 

Q. I mean most of the talk was Mr. Ameln talking about 
recognizing the Union, is that right?) A. Each of our con- 
versations, of course, were to recognize the Union, bargain 
with it. But a lot of the conversation was about why this 
Union would not comply with the NLRB. 
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Q. A lot of it was an argument over why the ITU would 
not or could not go to the Labor Board, is that right? A. 
Yes. It was. 

Q. That was most of the conversation? <A. No. 

Q. I say a lot of it? A. There was a lot of it. We talked 
of many things. 


. * . * * e 


* 
82 Redirect Examination 


Q. (By Mr. Egbert) Mr. Moon, on cross-examina- 
83 tion you testified that you and Mr. Ameln did not 
discuss an appropriate unit. 

Are you aware that phrase ‘‘appropriate unit’? is a 
legal concept? A. I’m aware I didn’t completely under- 
stand it and took the advice of our attorney. 

Q. Did you talk to Mr. Ameln about who was eligible to 
vote in an election if one was to be conducted? A. Yes. 
We did. 

Q. Did you agree on who was eligible to vote? A. No. 
We did not. 

Q. Why did you not consent to an election being con- 
ducted by a local minister or priest as Mr. Ameln sug- 
gested? 

Mr. Wilson: I object. That calls for a conclusion. 

Trial Examiner: Overruled. You may answer. 

The Witness: Answer it? 

Trial Examiner: Yes. 

The Witness: The reason we did not consent to a local 
election, we wanted several things established first: 

Who was the Union asking for it. What group of people 
did they want. 

Another thing we wanted settled was the question of 
supervisors. We felt our supervisors were supervisors 
and should not be included in any voting group. 

Mr. Ameln’s stand was we didn’t have a super- 
$4 visor in our plant within the meaning of the law. 
We wanted that established. 
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We wanted a secret ballot election held in our plant. 

Q. (By Mr. Egbert) Did you think a local priest or 
minister would have authority in law to resolve this ques- 
tion who was eligible to vote? 

Mr. Wilson: I object. 

Trial Examiner: Overruled. 

The Witness: I did not. I couldn’t see how they could 
determine when here is an organization, government or- 
ganization, set up to handle that type of a thing. I didn’t 
see why we should turn to someone else to determine those 
things. 

Q. (By Mr. Egbert) What organization did you refer 
to when you said ‘here is an organization’? A. National 
Labor Relations Board. 


Trial Examiner: I happen to have one. 
Now, Mr. Moon, as I gather from your testimony some 
time after the strike you made a change in your delivery 


and pick up service, am I right? 

The Witness: Yes, sir. 

Trial Examiner: That change was, you were making 
pickups and deliveries with your own equipment? 

The Witness: With our own equipment. We would 
85 use our own truck going to the nearest commercial 
truck terminal and pick up shipments. 

Or we might have to take care of the entire delivery to 
and from our plant to a customer in our own truck. 

Trial Examiner: About when was that change made? 

The Witness: Made April 15, 1959, when the strike be- 
gan. 

Trial Examiner: Has there been any change in that 
system since that time? 

The Witness: There has not. We occasionally get the 
help of a local hauler to help us on things that we can’t 
handle in our own truck. 

But practically everything we handle ourselves going to 
or from our suppliers to the nearest terminal. 


61 


Trial Examiner: I see. Have I brought up anything 
anyone wants to inquire about? 

Mr. Reynolds: Why have you continued that method of 
hauling for yourself whereas before April 15, 1959, you 
had commercial lines hauling to— 

Mr. Wilson: I think that’s objectionable. 

Trial Examiner: I’m inclined to think it’s objectionable 
but I think I’ll let him answer it. 

Trial Examiner: Go ahead. 

The Witness: We have done it for a good reason. We 
want to stay in business. We couldn’t get deliveries from 
these other companies. They wouldn’t deliver to us. 


* * ° * . ° e s e e 


110 Mr. Wilson: May I make one comment on General 
Counsel’s Exhibit No. 2. 

111 The ones on the right of General Counsel’s Ex- 
hibit No. 2 were the ones that went on strike. The 

ones on the left did not. 

I think the parties will all agree that on the bottom, on 
the right, there is a heading ‘‘office continued full time 
William Suleebarger, Alice Tudor, Paul Sterner.’? And 
T gather all parties agree they did not go on strike and 
the names really should be on the left because of shortage 
of space they were put on the right, is that right? 

Mr. Camp: Yes. That is correct, Mr. Wilson. 


Mr. Camp: In an off-the-record discussion the parties 
have agreed to stipulate as follows: 

That neither the International nor the Local, the Re- 
spondents in this case, has ever been certified by the Na- 
tional Labor Relations Board under section 9 (a) of the 
Act. 

Mr. Wilson:9 (c). 

Mr. Egbert: Or any other section. 

Mr. Camp: Or have been certified by the Board, I think 
would suffice, as the collective bargaining representative— 
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Mr. Wilson: All right. 
Mr. Camp —of any of the Charging Party employees. 
Mr. Wilson: Ok. 
112 Trial Examiner: All right. That stipulation will 
be received. 


° o ad a ° a es se 2 es 


Mr. Wilson: The Respondents will stipulate that neither 
of them have ever filed to this date a petition for certifica- 
tion under the provisions of the Act for any of the em- 
plorees of the Greenfield Publishing and Printing Company 
or Greenfield Printing and Publishing, whichever comes 
first or second. 

Trial Examiner: Is that agreeable? 

Mr. Camp: That’s agreeable. 

Trial Examiner: That stipulation will be received. 


° e e * * e ° e ° e 


Trial Examiner: Counsel rests. Is there any defense? 
Mr. Wilson: I move to dismiss. 


113 Trial Examiner: The basis? 

Mr. Wilson: That the record shows that a peti- 
tion was filed in this case which meets the requirements of 
section $ (b) 7 (c). 

Trial Examiner: I think that’s an interesting question 
but I’m not going to decide it at this moment, therefore, 
I'll deny it. 


Sheryll Shipley 
sworn, was examined and 
testified as follows: 


Direct Examination 
o * * ae s* 


Q. (By Mr. Wilson) * °° 
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114 Q. Now, directing your attention back to February 
or March of 1959, did you become a member of any 
Labor Union? A. I did. 
Q. What Union? A. International Typographical Union. 
Q. Any Local of that? A. Local 57. 


* * * a * * ° 2 * ° 


Q. Would you state the circumstances under which you 
became a member? What happened? Did the Union come 
out and solicit you? Or did you go to the Union? Or 
what happened? 


* * * * ° * . * a e 


The Witness: For some months before we done 
anything about it those in the shop who were dis- 
satisfied and wanted to try to organize in some way talked 
it over, and finally we decided we should go to some Union 
and have somebody come and talk to us about it. So we 
did. 
We went to Dayton. And Mr. McMillin who was then the 


President and Mr. Rinehart who was Secretary came down 
to talk to us. They were down two or three times and 
talked to us. We finally decided that was exactly what we 
wanted. 

Q. Then did you join the Union? A. T did. 

Q. Are you still a member of the Union? A. I am. 


Q. (By Mr. Wilson) Do you hold any particular 

position in the Union? A. Just Local Chapter here. 

I’m Chapter Chairman of Greenfield Printing and Publish- 
ing Company Chapter. 

Q. Do you know, of your own knowledge, how many of 
the employees of the Greenfield Printing and Publishing 
Company became members of the ITU Local No. 57, in the 
early part of 1959, February or March? 
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The Witness: I do. There were 35. 
7 2 e * . es se J . 


Q. Now, in April was any meeting held of the employees 
of the company who were members of Local 57% A. In 
April of °59? 

Q. Yes. Prior to the strike. A. Yes. There were meet- 
ings held. 

Q. Was there a meeting held on April 14, 19597 A. 
There was a meeting held on April 14th. 

Q. Could you state what occurred at that meeting? 


s s ad es * a Ld s » e 


117 A. That meeting was held April 14 for the pur- 
pose of taking a strike vote. 
Q. Was a strike vote taken? A. There was a strike vote 
taken, secret vote taken. 
Q. How was it taken, by secret ballot? A. By secret 
ballot. 
Q. Do you know what the vote was? A. Yes. I do. 


Q. What was the vote? A. Thirty one to four in favor 
of striking. 


Q. Then the employees went out on— A. April 15. 
Q. At noontime, I gather? A. Yes, sir. 
118 Q. Do you know how many employees went out 
on strike? A. There were 31 to 4. 

Mr. Egbert: I think it’s on the document that previously 
has been admitted. 

Trial Examiner: I was wondering about that. Is there 
any dispute about General Counsel’s Exhibit No. 2? 

Mr. Wilson: General Counsel’s Exhibit No. 2 shows 31. 
We claim 31. 

Trial Examiner: Apparently everyone is in accord. 

Mr. Wilson: Everybody in accord. 

Mr. Reynolds: One big happy family. 
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123 Q. Do you recall attending a meeting the company 

called on March 31 where they talked about the 
Union, where they had so many men, 14, 15 men in the 
office and they talked about supervisors? A. Yes. I was 
there at that. 

Q. Do you recall who all was there at that meeting? A. 

Yes. I think I remember all of them. 
124 Q. Can you name them? A. Let’s see. There was 
Wilson, Panl. 

Q. Wilson? Wilson Moon and Paul Jones, Charles Cly- 
burn, Mabel— 

Q. Mabel Hall? A. Mabel Hall. Then there was myself, 
Ray Knisley, Meredith Hakes, Homer Waterman, Russell 
Knisley; Homer Waterman, did I have him? 

Q. You had Homer. A. Bellar. 

Q. Was Gossett there? A. Gossett was there. Yes. 

Q. Was Wilkin there? A. Wilkin was there. Yes. 

Q. Was Pettigrew there? A. Yes. 

Q. Do you know of an employee named Mary Alice Penn? 
A. Mary Alice Penn? 

Q. Was Mary Alice Penn there? A. Yes. I believe she 
was. It’s been a long time. 

Q. And William Suleebarger? A. William was there. 


e e * ° ° - e e . 


125 Cross-Examination 


Q. (By Mr. Camp) Mr. Shipley, when were you elected 
Chapel Chairman of this Union? A. When? 

Q. Yes. A. I don’t know that T can tell you exactly. 
I’d say about the first of April of 1959. 


Q. Who was present when you took the strike vote other 
than employees of the Employer representing the Union? 
A. Robert Ameln, Mr. MeMillin, and Joseph Bingle as I 
recall. 

Q. All three of those people are representatives of the 
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International ITU, isn’t that correct? A. Mr. McMillin 
was President of Local 57. 
126 Q. Was he a representative of the ITU Interna- 
tional at that time, do you know? A. No. He wasn’t. 
Q. Now, these other two men, Robert Ameln and Joseph 
Bingle. were they International representatives at that 
time? <A. Yes. 
Q. Who condueted the ballot? Could you describe him? 
A. Yes. It was a committee we elected ourselves. 
To name the exact ones I don’t know whether I can do 
that. But we did elect a committee to conduct the ballots. 


o e a a ° -_ 5 * * a 
Q. Who decided you should have an election before strik- 
ing? A. We did, that we should take a vote on it. 
Q. You said ‘“‘We.’? Who is ‘“‘We’’? A. The people 
who were thinking they were going to go out on a strike. 


130 Mr. Wilson: We can save time. We stipulate the 


ITU pays strike benefits and is paying strike bene- 
fits to the striking employees at Greenfield Printing and 
Publishing Company. 

Trial Examiner: Agreeable? 
Mr. Camp: Agreeable. 
Trial Examiner: The stipulation will be received. 


134 Q. Now, I would like to direct your attention to 
March 31, 1959, when Mr. Moon called all the super- 

visors together or people that maybe he considered super- 
visors. Do you remember that meeting? A. Yes. 

135 Q. You were called to that meeting? A. That’s 
right. 

Q. Didn’t Mr. Moon tell you at that time he considered 

you a supervisor as defined in the Act? A. He did. 


The Witness: He did. 
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Q. (By Mr. Camp) Did you take the position as to 
whether or not you were a supervisor? A. You mean, did 
I say anything about it to him? No. I didn’t say a word. 

Q. In other words, Mr. Moon was telling you you are a 
supervisor and you didn’t say anything back, I take it? A. 
That’s exactly right. 

Q. At that time didn’t he tell you that because you were 
a supervisor you could not join the Union and be in the 
bargaining unit? A. Yes. I think he did. 

Q. You think he did say that? A. Yes. 

Q. Didn’t he tell you you should not interfere with the 
employees joining the Union and that it was up to them, 
they could join or not join as they desired? <A. Yes. I 
think he said that. 

Q. You think he did? 
136 Did he tell all the rest of these people he con- 
sidered them supervisors? A. That’s right. He 
was speaking to everyone when he talked to them. 

Q. Didn’t he tell you it might be that the company 
would be responsible for your actions if you did anything 
to interfere with the employees organizational attempt and, 
therefore, he was telling you not to interfere with their 
organizational attempt? Wasn’t that the substance of that 
meeting? 
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Q. Isn’t that what he was saying to you people that he 
considered supervisors? He was saying do not interfere 
with the employees organizational attempt, isn’t that a 
fair assertion as to what he was telling you? A. Yes. I 
think that’s about right what he was saying. 


John Edgar McMillin 


a witness, being first duly sworn, was examined and testi- 
fied as follows: 


Direct Examination 


Q. (By Mr. Wilson) Mr. McMillin, in January, Febru- 
ary, March, and so on you were president of Local 57 of the 
ITU? A. That’s right. 
lil Q. How long have you been president? A. Three 
years. 
Q. And yon ceased to be president of Local 57 on what 
date? A. July 18, 1959. 
Q. Directing your attention to this Greenfield situation. 
Did any of the employees at Greenfield Printing and 
Publishing Company contact you in the late winter or early 
spring of *59? A. Yes, sir. 
Q. What did they ask? What was the substance of that? 


o o * id s *. a * * * 


The Witness: The first approach was a telephone call 
from somebody. 

Trial Examiner: Do we need to go into much detail? 

Mr. Wilson: Never mind. 

The Witness: OK. Then the first contact, this followed 
this call I was starting to say in which we were told that 
conditions were not satisfactory in the plant. 


A. At which time I wrote a letter to the Chilli- 
172. cothe Union and said there had been some inquiries 
about this plant and would they investigate. Chilli- 

cothe is the closest Union. We’re 62 miles away. 


A. Subsequently a letter came in requesting us to come 
down and explain to these people what a Union could do 
for them. 

Q. Did you? A. Yes, sir, with secretary-treasurer Rine- 
hart. There were two of us. 

Q. That was secretary treasurer of the Local 577 A. 
Local 57. 
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Q. As a result of these meetings did any of the em- 
ployees in Greenfield Publishing and Printing Company 
join Local 57, ITU? A. Yes. 

Q. They did? A. Yes, sir. 

Q. How many of them joined? A. Thirty five. 


* * * . Ld o e e 


178  Cross-Examination 
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Q. Did you seek to bargain for all of the employees in 

the Greenfield Printing and Publishing Company as 

179 you understood the laws of the United States? A. 

Not all of of the employees. Certainly not. Just 

the mechanical department. We are not interested in 
janitors and people like that. 

Q. Did you seek to bargain for all employees of Green- 
field Printing and Publishing Company who belonged to 
your Union? A. That would be the natural procedure, I 
would think. 

Trial Examiner: I think probably the best question 
would be. 

What did you tell Mr. Moon that you wanted to bargain 
for? 

Mr. Egbert: Thank you, Mr. Trial Examiner. 

May I adopt that question as my own? 

Trial Examiner: You may. 

The Witness: I don’t know as any specific mention was 
made. I don’t recall that we made any specific statement 
as to who we were bargaining for. 

We just contacted him and asked him to meet with us 
and discuss the contract. 

Q. (By Mr. Egbert) Did you ask him to negotiate a 
contract? A. Yes, sir. That would be the purpose of the 
meeting. 
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Robert F. Ameln 


a Witness, being first duly sworn, was examined and 
testified as follows: 


Direct Examination 


Trial Examiner: Would you state your full name? 
The Witness: My name is Robert F. Ameln. A-m-e-l-n. 


Q. By whom are you employed? A. International Typo- 
graphical Union. 

Q. In what capacity? A. As a representative. 

Q. Are you familiar with the situation at Greenfield? 
A. Yes, sir. 

Q. How did you happen to get involved in it? A. Dayton 
Local No. 57 asked for the assistance of a representative 
from the International Typographical Union and I was 
assigned to assist Typographical Union No. 57. 


Q. When did you first contact or talked with Mr. Moon, 
do you know? <A. It probably was March 20, 1959, one or 
two days either way. 

The letters are dated. One is dated March 19 and one 
is dated March 20. Both were given to him at the same 
time. 

Q. And you talked—by letters are you referring to the 

exhibits? A. Yes, sir. 
184 Did you talk to him on the phone before that at 
the plant? A. No, sir. I came to the plant. As was 
mentioned by Mr. Moon in his testimony we talked in the 
vestibule, I guess you would call it, of the plant. 

Q. Is that before the letters were sent? A. That’s when 
I gave him the one lengthy letter stating the position as 
far as the Typographical Union goes and the responsi- 
bility of the Typographical Union as bargained for and 
the responsibility of the Employer to bargain when the 
majority of people are involved. 
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Q. The first occasion then when you met him was when 
you handed him the letter? A. Yes. And I told him at 
that time the Dayton Typographical Union represented a 
majority of his employees in the production department, 
not several, a majority of the employees. 

Q. You told him the majority? A. That’s right, sir. 

Q. What did you say and did you mention the depart- 
ment? A. His whole production is the production depart- 
ment. 

Q. Did you mention specifically the group? A. That’s 
right. As a matter of fact the day Representative Joe 
Bingle and myself and Mr. McMillin called on Mr. Moon we 
had several hours discussion in his office. 

Q. When was that? About what date? A. Oh, it would 

have been several weeks, possibly two weeks before 
185 the April 15th date. 

Off hand I don’t know. I can’t give you the exact 
date but it would be two to three weeks before the April 
15th date. 

Q. You met in Mr. Moon’s office? A. That’s right. 

Q. What was said on that occasion? What did you say 
and what did he say? A. At that time we were trying to 
convince Mr. Moon that we represented the majority of the 
people in his plant. 

There was a question of the legality of it, of representing 
these people without an NLRB election. 

It was pointed out to him we did represent the majority 
of these people. And if there was an honest doubt in his 
mind that we did represent the majority of the people, we 
offered him an election of a local level taken by any priest, 
or minister, or even his own lawyer to conduct a secret 
election to be conducted along NLRB lines, with a secret 
ballot election. 

There was some discussion as to the unit. I can recall 
at that time Mr. Moon was objecting to the fact the Typo- 
graphical Union would represent press men. We pointed 
out that within our jurisdiction we represented all skilled 
employees in the mechanical crafts in the printing industry. 
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Q. The diseussion at that time centered around press 
men, is that right?! A. As L recall, Tecan recall the 
ISd press men issue coming into it specifically at that 


particular time. 

‘Phere was a question, of course, about the bindery and 
mailing department at that time, too, because that’s differ- 
ent from the composing room, 

Q. Did you have any discussion at that time about super- 
visory employees? A. That seemed to be Mr. Moon’s objec- 
tion all the time that we were insisting upon if we did go 
to a rote there was some diseussion about supervisors. 

It was pointed out to him we had decisions. The Typo- 
graphical Union spent something like $30,000,000 getting 
these decisions back in 1948. 

One decision was from Judge Swygert in the ANPA case. 
We do have a right to bargain for them. 

But if it was going to be an issue, I don’t remember if 
it was this day or previous, I know for sure it was men- 
tioned. It was mentioned that day and in his room the day 
we had a meeting in his room, if it was an issue of whether 
these people voted or not in an election we could throw out 
the people he called supervisors, don’t give them a vote, 
that we had a majority of the people any way. We weren’t 
afraid. If we weren’t assured of our majority we wouldn’t 
have offered this election to start with. 

Q. In other words, you told him if there was any 
187 question as to supervisors, they don’t vote? A. 
That’s right. 

Of course I cautioned him like I caution everybody in 
the plant that’s a supervisor. 

But if there was a legitimate doubt as to whether they 
would come in the category of supervisor or not, put them 
out, we still had our majority. 

And if we didn’t have the majority I wouldn’t have 
made that offer that was told. 

Q. Was any strike called to foree Mr. Moon to recognize 
the ITU as the bargaining representative of supervisors? 
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A. No, sir. I believe our law clearly states that a foreman 
must be a journeyman, not a member of the Union. 

The second section if you are looking for it. It’s the 
second section, General Laws, Article I. 

Q. There never was any strike conducted for the pur- 
pose of forcing Mr. Moon to recognize the ITU as a bar- 
gaining representative of the supervisors? 

Mr. Reynolds: Objection. 

Trial Examiner: Overruled. You may answer. 

The Witness: That’s absolutely right, sir. 


* * * * * = ° 


Cross-Examination 


Q. (By Mr. Camp) How long have you been a repre- 

sentative of the ITU, Mr. Ameln, approximately? 

188 <A. Since November 1956. First special representa- 
tive and then regular representative on the staff. 
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General Counsel’s Exhibit 2 
4-15-59 
Department Ball Time Part Time 
Composing Arlen Pettigrew, 
and Supervisor 
Linotype Ernestine Bryant 
Lloyd Clouser 
Frances Cook 
James Curry 
Margaret Davis 
James Garringer 
Meredith Hakes 
Richard Payne David Moon 


ON STRIKE 4-15-59 


Sheryll Shipley, 
Supervisor 

Walter Austin 

Roger Chaney 

James Chatfield 

Questin Comeans 

William East 

Worley Johnson 

Julieanne Jones Shipley 

William Kisling 

Russell Knisley 

Charles Matthews 

Hugh Young, Jr.—Returned to work 11/9/ 59 


ee 
4-15-59 
Raymond Knisley, 
Supervisor 
Walter Bell 
Donald Gilliland 
James Runyon 
Jobn Vance 


ON STRIKE 4-15-59 
Elmer Fulkerson 


Department 


Offset Press 
Room 


Bindery 
and 
Mailing 


Full Time Part Time 


sert Wilkin, 
Supervisor 


ON STRIKE 4-15-59 


Homer Waterman, 
Supervisor 
William Losey 
John McDonald 
Ear! Miller 
Leonard Park, Jr. 
James Pryor 
Russell Vester—Returned to work 6/16/59 


4-15-59 

Mary Alice Penn 

Dorothy Soales 

Pauline Weller 
Mary H. Miley 
Martha Mustard— 

(last day worked 
1/21/59) 


ON STRIKE 4-15-59 


Lauren Bellar, 
Supervisor 
Franklin Gossett, 
Supervisor 
Edward Kisling 
Jessie Long 
Juanita Murray 
Delbert Jackson—Returned to work 5/25/59 ; 
returned to strike 12/1/59 
Goldie Friece 
Joanne Michael 
Mariellen Moore 
Opal Steinbrook 
Genoa Smith— 
Returned to work 
6/22/59 


rs) 
4-15-59 


rement 


Dey 


Full Time 


Part Time 


Miscel- Kenneth Wallace 


laneous 


Wilson Moon 
Charles Clyburn 
Sue Dutf 

Mabel Hall 

Annette Hoffman 
Paul Jones 
Meredith Nicley 
William Sulcebarger 
Alice Tudor 

Paul Sterner 


Office 


Gladys Payne 
Earl Winegar 
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General Counsel's Exhibit 3 


From Minutes of Meeting 
Board of Directors 3-31-59 


On March 6th a meeting was held for the supervisors and 
others who would possibly be moved into a supervisory 
position. These included: 


Mary Alice Penn 
Meredith Hakes 
Franklin Gossett 
Sheryll Shipley 
Charles Clyburn 


Arlen Pettigrew 
William Sulcebarger 
Raymond Rnisley 
Lauren Bellar 
Russell Knisley 


The Company policy regarding supervisors joining the 
union was expressed as follows: 
1. We are aware of the attempt being made to unionize 
our plant. 
2. We are aware of the rights of the employees. 
3. We are aware of employees’ rights to be represented 
by a union. 
4. We are aware of the fact we would have to bargain 
with a certified union. 
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. We are aware we cannot lawfully interfere. 

. We are aware we cannot discharge or discriminate 
against any employee. 

. We are aware we cannot promise benefits to any em- 
ployee to stay out of the union. 


. We are also aware that we may freely express our 
opinion on this. 


. We have so expressed our opinion in a letter to other 
employees. 
. Mr. Moon read the attached letter. He then added: 


Labor law grants protection to join a union only to 
employees as defined by the statute. 


. Under the statute supervisors as not employees—(he 
then read the legal definition of a supervisor) 


““The term ‘supervisor’ means any individual having 
authority, in the interest of the employer, to hire, 


transfer, suspend, lay off, recall, promote, discharge, 
assign, reward, or discipline other employees, or re- 
sponsibility to direct them, or to adjust their griev- 
ances, or effectively to recommend such action, if in 
connection with the foregoing the exercise of such 
authority is not of a merely routine or clerical nature, 
but requires the use of independent judgment.”’ 


. As a supervisor—you legally: 
a. Cannot vote in an election. 
b. The union cannot represent you. 


ce. Collective bargaining contracts could not cover 
you. 


. Supervisors may be discharged for belonging to 
union or for aiding a union. 
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13. We want to be a successful Company—And manage- 
ment team must not belong to a union or encourage 
union activity. 

We expect all of you supervisors to do three things: 

1. Get out if you are in. 

> Don't encourage or assist or discourage union ac- 
tivity on part of our employees. 


3. Don't threat about union or be unlawful against. 


Yon are agents of management—we are subject to pen- 
alty—be neutral. Mr. Moon then emphasized some of the 
above points and asked if there were any questions; none 
of the personnel responded. 


Mr. Jones stated that as part of top management of our 
Company the conditions that have been set forth here by 
Mr. Moon are most desirable if we are to work as a manage- 
ment team united to carry on the business. 


General Counsel’s Exhibit 4 
INTERNATIONAL TYPOGRAPHICAL Usi0n 
P.O. Box 428, Indianapolis, Indiana 


Roseer F. AMELN, Representative 
7943 Aldershot Drive St. Louis (23) Missouri 


March 19, 1959 


Mr. Wilson L. Moon, President 
Greenfield Printing and Publishing Co. 
Greenfield, Ohio 


Dear Mr. Moon: 


As you are aware, the International Typographical Union 
has not Chosen to avail itself of the services of the Na- 
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tional Labor Relations Board, in this respect carrying for- 
ward the basic policy of this organization since its estab- 
lishment. We have not therefore fulfilled the conditions of 
Sections 9 (f), (g) and (h) of the Taft Hartley Act, and 
are in no position to request that an election by the NLRB 
be held. Whether or not you wish to take advantage of the 
power granted employers to file petitions for elections 
under Section 9 (e) (I) (B) is of course a question for you 
to decide, with which we are not concerned. 


It is entirely clear, however, that you are under a duty to 
bargain collectively with Dayton Typographical Union No. 
57, representing as it does a clear majority of your produc- 
tion employees. The ITU and its subordinate unions have 
been ordered by the National Labor Relations Board and 
the courts to bargain with employers, even though we have 
not taken the action set forth in Section 9 (f), (g) and (h). 
International Typographical Union (Graphic Arts League), 
87 NLRB No. 124 (December 21, 1949); Chicago Typo- 
graphical Union, 86 NLRB 1041 (October 28, 1949). In 
subsequent proceedings, this obligation was extended to the 
{nternational Typographical Union. See ANPA vs. NLRB, 
193 F 2d 782 (1951). This organization is, of course, under 
duty to, and intends to, fulfill the obligation imposed on it 
by these decrees to bargain collectively. Also note Section 
§(d) Title I, of the National Labor Relations Act provides 
as ‘‘Duties of Parties in Collective Bargaining”’ that ‘‘.. . 
to bargain collectively is the performance of the mutual 
obligation of the employer and the representative of the 
employees to meet at reasonable times and confer in good 
faith with respect to wages, hours, and other terms and 
conditions of employment, or the negotiation of an agree- 
ment, or any question arising thereunder, and the execution 
of a written contract incorporating any agreement reached 
if requested by either party ...’’ Also that ‘‘. . . where 
there is in effect a collective-bargaining contract covering 
employees in an industry affecting commerce, the duty to 
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bargain collectively shall also mean that no party to such 
contract shall terminate or modify such contract, unless 
the party desiring such termination or modification .. .” 
(serves written notices, ete.) 


Your obligation as employer is also clear under the decided 
eases. As the First Court of Appeals held in NLRB v. Reed 
and Prince, 32 LRRM 2227, June 9, 1953, 


**_.. Congress has not made compliance with the filing 
requirements of Sections 9 (f), (g) and (h) a condition 
precedent to the obligation of an employer under See- 
tion S (a) (5) to bargain collectively with the chosen 
representatives of the employees . . 


> 


And in NLRB v. Pecheur Lozenge Co., 33 LRRM 2324, De- 
cember 31, 1953, the Second Court of Appeals held that 


“The Circumstances that the Union had not complied 
with Sections 9(f), (g¢) and (h) in December 1949, does 
not excuse the Company’s refusal to bargain with it.’’ 


To the same effect are West Texas Utilities Co. v. NLRB, 
184 F 2a 233 (CALC; cert. den. 341 US 939); NLRB v. 
Tennessee Egg Co., 201 F 2d 370; (CA6) and NLRB v. 
Dant, 344 US 375. 


It is also well settled that unions may use economic action 
to achieve recognition with or without a certification by the 
NLRB. This was made quite clear in the Senate Report 
on the Taft-Hartley Act (Senate Report No. 105 on S.1126 
(80th Cong., 1st Sess.)) which states; 


“¢it is observed that the primary strike for recognition 
(without a Board certification) is not proscribed.’’ 


In view of these considerations, it is my hope that you will 
proceed to agree upon some acceptable plan by which you 
can be satisfied that Dayton Typographical Union No. 57 
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represents a majority of your employees, and thereafter 
will proceed to fulfill your and our statutory duty to bar- 
gain collectively on behalf of these employees. 


Sincerely, 


Rosert F, AMELN 
Robert F. Ameln, Representative 
International Typographical 
Union. 


General Counsel's Exhibit 5 


INTERNATIONAL TyPpocRaPHicaL UNION 
P.O. Box 428, Indianapolis, Indiana 


Rosert F. Amen, Representative 
7943 Aldershot Drive St. Lonis (23) Missouri 
Home Phone—WO 2-5757 


March 20, 1959 


Mr. Wilson L. Moon, President 
Greenfield Printing and Publishing Co. 
Greenfield, Ohio 


Dear Mr. Wilson: 


As you have been made aware, the majority of your em- 
ployees are members of Dayton Typographical Union No. 
57 and as such, have designated that Union to bargain 
collectively with you on wages, hours and working condi- 
tions. 


Dayton Typographical Union No. 57, a subordinate union 
of the International Typographical Union, has asked for 
assistance in this negotiations, and I have been assigned to 
assist them. 


I will be available for a meeting with you to discuss the 
union’s proposal on Thursday, April 2, 1959, at 10 A.M. 


x 
Se 


and would appreciate meeting with you at that time. If I 
do not hear from you, I will take it to mean that the time 
and date are satisfactory to you. 
With kindest personal regards, I remain 

Fraternally, 


Rosert F, AMELN 
Robert F, Ameln, 
Representative 
ee: Mr. John C. Egbert 


General Counsel's Exhibit 6 
March 27, 1959 
Robert F. Ameln, Representative 
International Typographical Union 


7943 Aldershot Drive 
St. Louis 23, Missouri 


Dear Sir: 


This is in reply to your letters of March 19 and March 20, 
1959 addressed to The Greenfield Printing and Publishing 
Company, Greenfield, Ohio in which you state that the ma- 
jority of the employees of the Company have designated 
Darton Typographical Union No. 57 as their bargaining 
agent. You have requested a meeting on Thursday, April 
2, 1959 to discuss the union’s proposal. 


We have concluded that it will first be necessary to establish 
by a secret ballot election conducted by the National Labor 
Relations Board that a majority of the employees in fact 
wish to be represented by the union. Since you have indi- 
cated in your letters that your union is unable to petition 
the National Labor Relations Board for an election of this 
type, the Company has availed itself of its right to do so, 
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and has this day filed with the Cincinnati Regional Office 
of the National Labor Relations Board a petition for an 
election, a copy of which is enclosed. 


Under these circumstances, we feel that a meeting you sug- 
gest for April 2 is not appropriate. The proper procedure 
is to await the outcome of the Board proceedings. 


Yours very truly, 
Wrson L. Moox 
President 


—_——_- 


General Counsel’s Exhibit 7 
INTERNATIONAL TyPoGRAPHIcAL Usion 
P.O. Box 428, Indianapolis, Indiana 


Rosert F. AMELN, Representative 
7943 Aldershot Drive St. Louis (23) Missouri 


April 15, 1959 
Mr. Wilson L. Moon 
Greenfield Printing and Publishing Co. 
132 N. Washington St. 
Greenfield, Ohio 
Dear Mr. Moon: 


The officers of Dayton Typographical Union £57 are ready 
to negotiate a contract with you regarding wages, hours, 
and working conditions, at any time convenient to you. 


Sincerely, 


Rosert F, AMELN 
Robert F. Ameln, 
Representative 


St 
General Counsel's Exhibit 8 


Dartos TrpocrapHicat Union No. 57 
Darxtox 2, Ox10 
507 Commercial Building 
Telephone BAldwin 3-3372 


June 9, 1959 


Mr. Wilson Moon 
Greenfield Printing and Publishing Co. 
Greenfield, Ohio 


Dear Mr. Moon: 


During our several conversations you have made frequent 
reference to the National Labor Relations Board, indicating 
a preference for this government agency in labor-manage- 
ment matters, in which, as you know, Typographical Union 
does not concur. 


The enclosed clipping was published recently as an excerpt 
from an address by the Chairman of the Board, and would 
seem to be applicable in the present disagreement between 
Greenfield members of No. 57 and yourself. 


The Tnion considers there may be a possibility the contents 
of the article may influence you to adopt a more conciliatory 
policy in the situation as it now exists. Our members have 
been since the beginning of the controversy and are now 
ready and willing to meet with you in an effort to resolve 
our differences. 


Yours sincerely 


J. E. McMrurs 
President 
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NLRB Chairman Blasts Anti-Labor Employers 
Who Fight Union Organization “Tooth And Nail” 


Miami Beach, Florida (PAI).—In 
the midst of all the violent anti-union 
propaganda that is being drummed up 
in the nation’s press, the chairman of 
the National Labor Relations Board 
has sounded a stern warning against 
anti-labor employers who are fighting 
union organization ‘‘tooth and nail.’’ 

In an unusually frank and provoca- 
tive specch before the Florida Bar As- 
sociation and in a resort city which 
has been the center of bitter labor- 
management disputes, NLRB Chair- 
man Boyd Leedom declared: 

*‘T am truly distressed with the pic- 
ture I sce. While it is the official posi- 
tion of management to support the 
coneept of collective bargaining by 
employes, great segments of employ- 
ers, as evidenced by case after case 
coming before us involving union 
elections in the business and industrial 
plants of the country, take every legal 
step possible—and many employers 
overreach legality—to thwart their em- 
ployes’ efforts to organize even when 
the Union involved is a respectable, 
decent union, 

‘¢And some employers harbor the 
thought, I am sure, that there is no 
such thing as a decent union unless it 
might be one dominated by their own 


companies, 


“*T AM TROUBLED by the philos- 
ophy still present among some em- 
ployers, in this state as well as others, 
of avoiding dealing with a union even 
at the expense of going out of busi- 
ness, 

“<The extent to which it has mani- 
fested itself, especially among smaller 
business establishments, has made me 
ponder this problem,’’ 


° . 


Leedom said that undoubtedly many 
business men ‘‘have been sorely pro- 
voked by many unions’’ but raised the 
question of ‘‘management attitudes’’ 
and its willingness to bargain ‘‘in 
good faith.’’ 

“*T suggest to you,’” he continued, 
“‘that the basic principle of our pres- 
ent Federal law, which recognizes the 
worker’s right to organize in dealing 
with his employer, or not to join with 
others so to deal, is here to stay, and 
that it is right and just; and that the 
alternative would be a backward step 
ultimately subjecting all workers to 
the paternalism of their employers 
. . . It is quibbling to embrace the 
abstract principle of collective bar- 
gaining and then fight tooth and nail 
to deny it to one’s own employes.’ 

‘«When our businesses and indus- 
tries of common characteristics seem 
to find it good and necessary to join 
together to solve their common prob- 
lems and advance their common pur- 
poses, and delegate all sorts of spe- 
cialized functions to agents of their 
choice, it seems difficult to find a valid 
objection to workers’ concerted action 
through agents of their choice.’’ 


LEEDOM, who was named to the 
NLRB in 1955 from South Dakota, 
said that he had no ‘‘isms’’ to in- 
fluence him, that he had never been 
a ‘*New Dealer,’’ nor an industrialist 
and that it would be an understate- 
ment to say that he was ‘‘not steeped 
in unioniam,*’ 

Nevertheless, he continued, his e¢x- 
perience had convineed him that de- 
spite the legal right of workers to join 
or not join unions, many employers, 
and apparently some of their attor- 
neys, seem to feel it is still their god- 


given right to determine unilaterally 
what is best for their particular em- 
a the NLEB 

which us 


ployes, and that 


; aly by keeping 
the union out at all costs 


Leedom said that, of course, unions 
themselves were far from perfect, but 
that the right of workers to bargain 
collectively was an ingrained part of 
the American system and should not 
be weakened. 


General Counsel’s Exhibit 9 
FREE UNIONS HAVE RIGHT TO BARGAIN 


Members of the International Typographical Union are 
picketing the Greenfield Printing and Publishing Co. be- 
cause the owner has refused to recognize the Union as the 
collective bargaining representative of his employees in 
the production department and has not made a sincere 
effort to disenss with them the terms of an agreement 
covering hours, wages and working conditions. 


In a free world—in those places where freedom has not 
been lost—the normal relationship between the worker and 
his employer is one of friendly understanding, mutual 
acceptance of duties and responsibilities, a fair sharing in 
progress and prosperity, and labor peace under terms 
agreeable to both parties. Forced labor is slavery. Labor 
without agreeable standards is another form of industrial 
slavery little noted by the public. 


The average citizen goes about his business day by day, 
giving no thought to any labor problems except his own. 
He may understand that all humanity, rich and poor alike, 
depend on labor for a livelihood, and that all are part of 
an interdependent economy in which each must take part. 


Public Fed Antiunion Stories 


In the Union printers’ strike the average citizen has 
been fed the usual anti-labor argument: ‘‘If they don’t 
want to work, let ‘em quit.”” But soon he reasons that 
such philosophy is illogical and inconsistent with his own 
moral and physical well-being. Applied to himself, it 
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would materially affect his home, his family, his bank 
account, his children’s future—all the things he holds dear 
and all the things for which he works. And when he puts 
himself in the place of a striking Union printer, he realizes 
that a picket line is simply a logical, fair and honest pro- 
tection against a form of industrial slavery. 

The unthinking citizen may say: ‘‘A man doesn’t have 
to work for this company; he can quit his job and find 
another one.’’? By the same reasoning, a slave isn’t really 
a slave—he could shoot himself, or run away to find a 
new servitude, or just refuse to work and suffer the con- 
sequences. (Like the horse that wouldn’t drink, no man 
can be made to work—but he can be forced to wish he had, 
and that’s slavery.) 


Publisher Unreasonable 


It isn’t the actual policy of requiring a man to work 
that creates a condition of slavery. It isn’t the fact that 
a man needs to feed and clothe and care for himself and 


his family—because in a free community he may bargain 
with an employer for a job and agree upon the conditions, 
wages and hours of such employment. Slavery is that con- 
dition under which men must work according to rules laid 
down by their employer or be penalized for not following 
those rules. 


No honorable man will yield to such conditions at any 
price. No honorable employer will attempt to impose such 
conditions upon those who work for him. 


His scheme fails eventually, because some day each and 
every person who works in any capacity, at any business 
or profession or trade, will soberly consider the disastrous 
effect of having that same philosophy imposed upon them 
and their own employment. (No employer can perma- 
nently turn friend against friend, neighbor against neigh- 
bor, or man against man.) 


GREENFIELD MEMBERS OF THE TYPOGRAPHICAL Union 
Greenfield, Ohio 


8 
General Counsel's Exhibit 10 


AN IMPORTANT MESSAGE TO THE BUSINESS 
AND PROFESSIONAL MEN OF GREENFIELD, 
OHIO, AND VICINITY: 


The production employes of Greenfield Printing and 
Publishing Company have been on strike against the un- 
fair employer for more than two months, and will continue 
to picket the plant until a fair and equitable agreement 
is reached. 


The strikers are all members of the International Typo- 
graphical Tnion, the oldest (founded in 1852) and most 
democratic trade union on the North American continent. 
They are all residents of this area; some own their homes, 
and they are members of local churches, lodges and civic 
organizations. They want to continue to make their homes 
in Greenfield and to educate their children in this com- 
munity. 


You mar say this is no concern of yours. But isn’t it? 
You may ask why they are picketing the printing plant, 
and why they do not go to some other city to work if they 
are not satisfied with wages and working conditions here. 


The strikers want to continue as citizens of this city, just 
as you no doubt want to continue your business or profes- 
sion here. But they cannot sacrifice their welfare and 
integrity by buckling under the woefully substandard work- 
ing conditions the owner of the Greenfield Printing and 
Publishing Company has been attempting to impose on 
them. Their only alternative to pulling up stakes and mov- 
ing away is to fight to better these conditions. This they 
have resolutely determined to do. 


They insist that the owner recognize their union as the 
legal bargaining agent for the strikers, and that he meet 
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with representatives of the union for the purpose of nego- 
tiating the terms of collective bargaining covering hours, 
wages and working conditions. He stubbornly refuses to 
recognize the union or to engage in honest and sincere col- 
lective bargaining. He insists that his employes work on a 
‘‘take it or leave it’? basis, with no right or voice in help- 
ing to determine their working conditions and wages. That 
attitude, of course, is directly contrary to generally ac- 
cepted labor-management practices in this country, and is 
a throwback to the Nineteenth Century, when workers were 
considered to be merely chattels, enjoying no rights what- 
soever other than those granted to them by their ruthless 
employers. 


What manner of man is the owner of the Greenfield 
Printing and Publishing Company? You be the judge! 


He refuses to recognize the union on the flimsy pretext 
that it has not been ‘‘certified’’ in an NLRB election. Such 
certification, of course, is wholly unnecessary because the 
employes involved are all on the picket line. He can count 
them every day, if he wishes. They are striking as union 
members, and their union is a legal and recognized organi- 
zation and qualified to bargain for its members. Besides, 
the union offered to participate in a locally supervised 
election, which would prove only what the publisher al- 
ready knows but will not admit—that they want their union 
and will stand by it. He rejected the union’s offer. 


Despite the fact that the picketing has been peaceful 
from the beginning, the owner attempted to get a court 
injunction to limit picketing on the phony assumption that 
there would be violence or damage to his property. 


Recently when the Greenfield municipally-owned electric 
light and power plant was operating considerably below 
capacity due to mechanical difficulties, the citizens of the 
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community were requested to be patient and to voluntarily 
ration the volume of electric current they used until the 
problem could be solved. Most of them did. But not the 
owner of the Greenfield Printing and Publishing Company. 
At his plant he drained every ounce of electrical energy 
possible from the power lines to operate his machinery, to 
the detriment of other users. Where is his community 
spirit and his concern for his fellow businessmen and citi- 
zens? Apparently he is interested in no one’s welfare but 
his own. 


If you believe in fair play and in the good neighbor policy 
you will let the strikers know that you are backing them 
in their just fight for recognition and an honorable settle- 
ment of the strike in order that they may continue to live 
in Greenfield as respected citizens and maintain their 
dignity and a standard of living to which they are entitled. 


GREENFIELD MEMBERS OF THE TyPoGRAPHICAL UNIon 
Greenfield, Ohio 


General Counsel’s Exhibit 11 


GREENFIELD PRINTING AND PUBLISHING CO. 
UNFAIR TO TYPOGRAPHICAL UNION! 


Members of the International Typographical Union are 
picketing the Greenfield Printing and Publishing Co. be- 
cause the owner has refused to recognize the Union as the 
collective bargaining representative of his employes in the 
production department and has not made a sincere effort to 
diseuss with them the terms of an agreement covering 
hours, wages and working conditions. 


The Strikers’ Story 


Here are a few of the reasons why the strikers found 
it necessary to join the Union and to strike to better their 
woefully substandard position: 
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*The average wages of the strikers are shamefully 
lower than those of other members of the Union em- 
ployed elsewhere in Ohio. 


* The strikers had no seniority protection, regardless 
of the length of their employment. 


* The strikers had no protection whatsover against dis- 
criminatory employment practices or unjust dis- 
charge without cause. 


The owner attempts to alibi his refusal to bargain col- 
lectively with the representatives of his employes with the 
claim that they have not been ‘‘certified’’? in an NLRB 
representation election. This is subterfuge—pure and un- 
adulterated bunk—and he knows it. The International 
Typographical Union (founded in 1852) is the oldest union 
in the country, and is a recognized, legal trade union. It 
needs no ‘‘certification’’ by any federal agency or other- 
wise to protect the interests of its members. 


However, the Union demonstrated its desire to be more 
than fair in the matter by offering to submit to a local 
representation election under the supervision of loca] min- 
isters or other disinterested citizens. The owner of the 
struck firm refused. 


The strikers joined the International Typographical 
Union voluntarily and without any outside influences or 
pressures. They became ITU members and chose it as 
their collective bargaining representative. Any claims to 
the contrary are untrue. 


The Strikers’ Cause Is Just— 
You Can Help Them Win! 


With your help these highly skilled workers who have 
been exploited by the Greenfield Printing and Publishing 
Co. can win their struggle for an agreement that will 
eliminate the gross inequities the selfish owner has been im- 


92 


posing upon them. They are fighting in the true American 
way for a voice in determining their wages and working 
conditions. They deserve your fullest support. 


If you are a business or professional man or woman who 
has printing done by the struck firm, w ithdraw your pa- 
tronage until they reach an amicable agreement w ith the 
Union. If you subscribe to or receive one of the publica- 
tions they print, use your influence to have the publication 
withdrawn from their plant. 


The strikers are your friends, your neighbors, your fel- 
low citizens. Help Them Today! 


GREENFIELD MEMBERS OF THE TYPoGRAPHICAL UNION 
Greenfield, Ohio 


General Counsel’s Exhibit 12 
A REPORT TO GREENFIELD 


We. the undersigned citizens of Greenfield, representing 
2% families, have been on strike against the Greenfield 
Printing and Publishing Company for approximately eight 
months. We are certain that the people of this city would 
like to have us remain here as their fellow-citizens and that 

the businessmen appreciate our patronage. 


We joined the 107-year-old International Typographical 
Union because it is best able to represent us for collective 
bargaining purposes. The right of workers to organize 
and negotiate with their employers is the declared policy 
of the United States Government. 


After futile attempts to arrive at a peaceful settlement 
of the issues involved, we decided to strike in an attempt 
to establish a measure of security in our jobs and to better 
our working conditions. Wages were a minor considera- 
tion. The strike was approved by a large majority of the 
employes, voting by secret ballot. 
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To this date, management of Greenfield Printing and 
Publishing Company has stubbornly refused to meet the 
negotiating committee of its employes, who were selected 
without any coercion from outside ‘‘labor bosses.”’ 


The wage issue, however, was injected in the controversy 
by the printing firm’s declaration that its employes were 
considered the highest paid workers in Highland County. 
Our wages could by no means be classed in the upper 
brackets. It should be realized that Highland is among the 
three lowest counties in the state in workers’ income. Thus, 
the employer’s boast is an idle one. Furthermore, much of 
the business of the firm is taken from areas where scales 
are considerably higher. 


The failure of SOME local merchants to show an inter- 
est in our organization indicates that they are burying 
their heads in the sand like an ostrich. By their apathy 
and failure to accept facts they are sacrificing profits that 
would accrue to them with a higher wage structure in 


the community. 


We, are fellow-citizens, are interested in the welfare 
of Greenfield because it is our home. We have sought 
permission to appear before the Greenfield Chamber of 
Commerce to inform its members of the principles and 
practices of the International Typographical Union, an 
organization any progressive community should welcome 
because of its outstanding achievements in the field of labor 
relations and its reputation as a responsible organization. 


The entire area profits when the living standard of any 
segment of its population is improved. 


Merchants of Greenfield would have felt the impact of 
this strike in greater measure were it not for the fact that 
the ITU has supported us in the sum of $2,000 weekly since 
the inception of the struggle, further proof of the ITU's 
responsibility and stability. 
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We feel that the chamber of commerce is not open to 
the suggestion of the meeting we proposed to consider this 
vital matter, since our request Was made several months 
ago, with no result. Perhaps SOME of them have fallen 
for the ridiculous and irresponsible charges made by in- 
competent and unfriendly sources that we are Communists, 
outlaws and criminals. It is hardly necessary to refute 
such lies. 

Because of our apparent inability to interest the chamber 
of commerce in our welfare, we are taking this method of 
informing our fellow-citizens of Greenfield of the status 
of our strike against Greenfield Printing and Publishing 
Company, and of the apparent indifference by SOME of 
those who should be interested in the total economy of the 
community. 


Walter K. Austin William E. Losey 
Lauren B. Bellar John McDonald 
Roger E. Chaney Charles E. Matthews 


James L. Chatfield Joanne C. Michael 
William E. East Earl F. Miller 
Goldie B. Friece Mariellen Moore 
John E. Falkerson Juanita R. Murray 
Franklin F. Gossett Leonard Park, Jr. 
Delbert Jackson James F. Pryor 
John W. Johnson Sheryll Shipley 
Edward L. Kisling Mrs. Sheryll Shipley 
William M. Kisling Opal Steinbrook 
Russell E. Knisley Homer R. Waterman 
Jesse L. Long 


Yorm NLRB-502 Form approved. 
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General Counsel’s Exhibit 14 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


Tur GREENFIELD PrinTING aND PUBLISHING Co. 
Employer and Petitioner 


and 


Dayton TypocrapHicaL Union No. 57, INTERNATIONAL 
TypocraPHicaL Uxion? 
Union 
Case No. 9-RM-212 


Decision AND Direction oF ELECTION 


Upon a petition duly filed, a hearing was held before a 
hearing officer of the National Labor Relations Board. His 
rulings made at the hearing are free from prejudicial error 
and are affirmed. 


Pursuant to Section 3 (b) of the National Labor Rela- 
tions Act, the Board has delegated its powers herein to a 
three-member panel. 


Upon the entire record, the Board finds: 


1. The Employer is engaged in commerce within the 
meaning of the Act. 


9. The labor organization(s) named below claim(s) to 
represent certain employees of the Employer.* 


3. A question affecting commerce exists concerning the 
representation of certain employees of the Employer, with- 
in Section 9 (¢) (1) and Section 2 (6) and (7) of the Act. 


1 Although properly served, the Union did not appear at the hearing. 


2 The Union has made repeated demands for recognition upon the Employer, 
and ix currently engaged in a strike for recognition. 


4. The following employees of the Employer constitute 
a unit appropriate for the purposes of collective bargain- 
ing within Section 9 (b) of the Act? 


All production and maintenance employees employed by 
the Employer at its Greenfield, Ohio, plant, including regu- 
lar part-time employees, but excluding office clerical em- 
ployees, professional employees, guards and supervisors 
as defined in the Act. 


Direction oF ELECTION 


An election by secret ballot shall be conducted among 
the employees in the unit found appropriate, as early as 
possible, but not later than 30 days from the date below. 
The Regional Director for the Region where this case was 
heard shall direct and supervise the election, subject to 
Section 102.69 and 102.70 of the Board’s Rules and Regula- 
tions. Eligible to vote are those in the unit who were 
employed during the payroll period immediately preced- 
ing the date below, including employees who did not work 
during that period because they were ill, on vacation, or 
temporarily laid off. Those in the military services of 
the United States, may vote, if they appear in person at 
the polls. Ineligible to vote are employees who have, since 
that period, quit or been discharged for cause and have not 
been rehired or reinstated before the election date and 
employees on strike who are not entitled to reinstatement. 
Those eligible shall vote whether (or not) they desire to 
be represented, for collective bargaining purposes, by 


2The Employer asserts and the record shows that foremen and assistant 
foremen are supervisors within the meaning of the Act. Accordingly, they 
regular part-time employees 

from 24 to 32 hours work per week, we find they are cligible to 
nd inelude them in the unit. 


are excluded. As the testimony indicates that 7 
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Dayton Typographical Union No, 57, International Typo- 
graphical Union. 
Boyp Legepom, Chairman 
Pure Ray Ropcers, Member 
Joseru Aros Jenkins, Member 
NationaL Lazor Retations Boarp 


Dated, Washington, D. C. May 18, 1959 


General Counsel's Exhibit 15 


UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 


Wiruprawat Request 
No. 9-RM-212 
In the matter of 
Tue GREENFIELD Printinc anp PusuisHinc Co. 
and 


Dayton TypocrapHicaL Uxsion No. 57 
INTERNATIONAL TypocRaPHicaL Union 


This is to request withdrawal of the (petition) in the 
above case. 


Tue GREENFIELD Prixtine & 
PvBLIsHING Co. 
(Name of Party Filing) 
By Joux C. Ecsert. 
(Name of Representative) 
Atty. 
(Title) 
Date 5/20/1959 
Withdrawal request approved 


Regional Director, 
National Labor Relations Board 
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General Counsel’s Exhibit 16 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


Case No. 9-RM-212 


Tue GREENFIELD Prixtine anp PUBLISHING Co. 
Employer-Petitioner 


and 
Dayrox TypocraPHicaL Union No. 57 
INTERNATIONAL TYPOGRAPHICAL UNION 


Union 
Orpen Permirrinc WirHDRAWAL oF PETITION 


On May 18, 1959, the Board issued a Decision and Di- 
rection of Election in the above-entitled proceeding. There- 
after, the Board was administratively advised that the 
Employer-Petitioner has requested permission to withdraw 
its Petition for Representation previously filed herein, and 
that the Union has no objection thereto. The Board having 
duly considered the matter, 


Ir Is Heresy Oxperep that the request of the Employer- 
Petitioner to withdraw its Petition for Representation be, 
and it hereby is, granted and that the aforesaid case be, 
and it hereby is, closed. 

Dated, Washington, D. C., June 4, 1959. 

By direction of the Board: 


Ocpen W. Fietps 
Associate Executive Secretary 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTEICT OF COLUMBIA CIRCUIT 


No. 17,058 


Dayton TypocrapyicaL Union No. 57, 
(International Typographical Union, AFL-CIO) 
and 
(INTERNATIONAL TypocraPHicaL Unioy, AFL-CIO) 

Petitioners, 
v. 


NarionaL Lasor Retations Boarp, Respondent. 


Prehearing Conference Stipulation 


Pursuant to Rule 38(k) of the Rules of this Court, the 
parties subject to the approval of the Court, hereby stipu- 
late as follows with respect to the issues, the dates for the 
filing of the briefs and joint appendix, and contents of the 
joint appendix. 


I. Tse Issves 
1. Does Section 8(b)(7)(C) of the National Labor Rela- 
tions Act prohibit picketing for recognition by a union 
which represents a majority of the employees? 


’ 


is Section 


2. If the answer to Question No. 1 is ‘yes,’ 
S(b)(7)(C) to that extent unconstitutional under the First 
and Fifth Amendments? 


3. Whether, in the circumstances of this case, the Board 
properly rejected petitioner’s contention that its picketing 
was not forbidden by Section 8(b)(7)(C) because engaged 
in to protect unfair labor practices committed by the com- 
pany, including failure to recognize the union. 
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4. If the answer to Question No. 3 is ‘tyes,’’ is Section 
S(b)(7)(C) to that extent unconstitutional under the First 
and Fifth Amendments? 

3. Does a union violate Section S(b)(7)(C) by picketing 
for recognition for more than 30 days, where the picketing 
commenced after the employer filed a representation peti- 
tion and continued after he withdrew such petition prior 
to the holding of an election? 


6. Is the Board's Order valid and proper? 


Il. Tue Briers anp Jorst APPENDIX 


1. The Union's brief shall be filed on or before October 
15, 1962. 

2». The Board’s brief shall be filed on or before November 
15, 1962. 

3. The Union's reply brief, if any, shall be filed on or 
before November 30, 1962. 


4. A joint appendix, to be printed by petitioners, shall 
be filed on or before September 15, 1962. 


5. The joint appendix shall consist of: 
a. This prehearing conference stipulation; 


b. The following proceedings before the Board in Case 
Nos. 9-CP-2, 9-CP-3: 


(1) Complaint; 


(2) Intermediate Report and Recommended Order of the 
Trial Examiner; 


(3) Decision and Order of the Board; 


(4) Such portions of the typewritten transcript and ex- 
hibits as the parties may hereafter designate. Each party 
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will bear the cost of what it designates; petitioner to bear 
the cost of printing items a. and b. (1)-(3) above. 


Dated at Washington, D. C., 
this 23rd day of July, 1962. 
Grorce KavuFMAN 
Counsel for Petitioner Dayton 


Typographical Union No. 57, 
et al. 


Dated at Washington, D. C., 
this 23rd day of July, 1962. 
Marcet Mauuet-Prevost 
Marcel Mallet-Prevost 
Assistant General Counsel 
National Labor Relations 
Board 


Prehearing Order 


Counsel for the parties in the above-entitled case having 
submitted their stipulation pursuant to Rule 38(k) of this 
court, and the stipulation having been considered, the 
stipulation is hereby approved, and it is 


Orperep that the stipulation shall contro] further pro- 
ecedings in this case unless modified by further order of 
this court, and that the stipulation and this order shall be 
printed in the joint appendix of the parties herein. 
July 24, 1962. 


